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Institutional Constraints to the 
Development of Aquacu Iture 

FERNANDO FOURNIER 

It is ve ry impo rt a nt in thi s fi eld 
to determin e in each case which au­
th o rit y is capable of issuin g ru le o r 
prov isio ns des igned to regu late acti v­
it y in each o f the categori es of waters 
in th e wo rld . I sha ll th erefo re attempt 
a case -by-case analy is. 

ON THE HIGH SEAS 

One of th e few areas where pre­
vailing inte rn a ti o nal law on ma ritime 
matt er ha clea r and defini ti ve pro­
visio ns, accepted by a ll na ti o n , is th e 
o ne involvi ng effec ti ve auth ority o n 
th e hi gh eas. This auth ority i th e 
interna ti onal community, fo r a ll coun ­
tri es recogni ze th at th e hi gh sea 
belo ng to mankind as a whole and 
th a t consequentl y no o ne country can 
cl aim sove reignt y o r ri ghts over th em ; 
thi s being so , o nl y th e communit y 
of na ti o ns can establish legal rul es 
applicable to th a t po rti o n of th e earth 's 
waters. Lega l prov is io ns have been 
established in th e pas t with respect 
to oth er subjects whi ch have th e hi gh 
seas fo r background , such as piracy . 
colli ion. over-ex pl o it ati o n of fi sh ­
eri es. etc. 

Neve rth eless. thu fa r no intern a­
tional con ventiQrl ha been dra ft ed 
which esta bli hes a lega l system with 
re pect to th e potenti al u e of th e 
waters of th e hi gh eas in actl vltl e 
such as aquacu lture whose deve lo p­
me nt is del i bera te and ra ti o na l. There 
is no doubt th a t it wou ld be highly 
desirable fo r t he United Nations or 
some oth er world autho rity to under­
take th e tas k of e tabli hing such a 
legal system . 

THE CONTIGUOUS ZONE 

The va ri ous sta te recogni ze th a t. 
in additi o n to th e territ o ria l ea. th ere 
ex i ts an inte rm edi ate zone be tween 
the territo ri a l ea and the hi gh seas. 

The re is considerable u nce rt a inty in 
the wo rld a bout the exact delimit ati o n 
o f th e territori a l sea, a nd this fac t. 
whi ch we hall be exa mining sho rt ly, 
mu t be ke pt in mind in o rde r to 
co nclude th a t, consequent ly, th e con­
ti guo us zone is not precise ly de te r­
mined s ince its locati o n in th e vari ous 
seas d epends in la rge measure on th e 
recogni zed breadth o f th e terri to ri a l 
ea. 

In any event . a ltho ugh it s situ ati o n 
is somewhat uncert a in , the so-ca ll ed 
conti guo u zo ne i full y recogni zed 
in inte rna ti ona l law, and variou na­
ti o nal and intern ati o na l rul ings have 
been made with re pect to it , notably 
the Conventi on o n th e Territo ri al 
Sea and the Conti guous Zone, to whi ch 
8 I sovere ign sta tes adh ere . T hi s Con ­
ve ntio n does not gra nt coasta l state 
a ny exclusive fis hing r ights. bu t it 
d oe gra nt th em th e power to estab­
li sh cert a in rest r icti o ns in th e int erests 
of regul ati ng cu toms. fisca l. imm i­
grati o n . and sanit at io n matters. T he 
j uri sdi c ti o n in vo lved i restri cted but 
noneth eles impo rt a nt fo r th is tud y. 

The auth ority gra nted coastal state 
over thi zo ne coul d be in terpre ted 
to mean th at th ose s ta tes are capable 
o f regu la tin g cert a in acti viti e th at 
mi ght in one way or anot her th rea ten 
aqu aculture in nea r by regio ns. and 
thi s can give ri se to regul a tory mea­
sures of s igni fica nce to thi s d iscus io n . 

THE TERRITORIAL SEA 

The Conventi o n o n th e Territoria l 
Sea and th e Conti guo us Zone clearly 
establishes the autho rit y of th e coasta l 
tate over th e belt of sea adjace nt to 

its te rrit ory. 0 reg ul atory authority 
over th e territo ri a l ea i e tab lished 
by cl ear a nd catego ri ca l prov ision of 
current intern atio nal law. A l oin ef­
fec t i a Conve nt ion on the Conti-
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nent al Shelf, done at Geneva in 1958 
and ra ti fied by ma ny na tion . Th e 
continent a l helf in many ca es a lmost 
o r parti a ll y coinc ides with th e te rr i­
tori a l sea. N eve rth eles. the la tter ' 
exact breadth ha yet to be d eterm ined. 
and thi s is the point o n w hi ch , at 
th e pre ent time, not a single clear 
rul e ex ists. For many decades a 3-
mil e breadth wa acce pted for th i 
zo ne, but in recent yea r ma ny coun­
tri es, by now perhaps the majorit y. 
have adopted greate r bread th . The 
ra ti o nale is th at th e 3-m il e limit is 
unrea li sti c , give n . o n th e one hand. 
the fa r greate r d istances over wh ich 
countri es can now exercise surveil­
lance and , o n th e o th e r. modern tech ­
ni ca l mean th a t permit intensive 
ex pl o ita ti o n of th e ea re ources 
over much greater a rea. 

In oth er word . o ne coul d say that 
in pre ent -day int erna ti o nal law there 
i a un iform c rit erion for determining 
the regul atory auth or ity for a ll kinds 
of acti viti es in this zone of the sea 
adjacent to countrie ' te rritorie ­
but what is thi zone? The differences 
ra nge fro m th e t radit io na l 3 mi les to 
the 200 m il e c laimed by man y Latin 
American countries. The lack of a 
u niform s tandard has even led to 

seri ous con Aic t between th e author­
it ies of some countrie and fi hing 
interests. a nd at the time thi paper 
is written the same uncertainty pre­
vail s. 

Anoth er point requiring clarifica­
tio n in certain ca e . e peciall) with 
res pect to federa ll y organized coun­
tr ies. is the determ inat ion o f which 
authority of the coasta l country ho uld 
d irect and regu la te rela ted ma tter 
inas mu ch as uncertainty can ari e as 
to whether that authority should be 
exerci ed by the federation as a whole 
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or b} each o f the ta te 
It I ubdivlded. Thi 

into which 
till a hi ghl y 

contro\er ial que tion in ma n) coun ­
tries. 

INLAND WATERS 

In the fie ld of inte rn ationa l law 
there i no doubt th at auth o rit y to 
regulate a ny act ivity in water wi thin 
a country territor) be lo ng to th at 
country . 01 cus io n may a ri e rega rd­
in g v.hich in tern al aut ho rity can make 
wh a t r egu la tion and wh ich ha j uri s­
di c tion to I ue orders or contro l 

n th e ubJect. In mo t federa ll J con­
stitut ed countn e o f Latin A meri ca 
it wo uld seem to be the c r ite ri o n th at 
these ma tter are th e re po n ibilit y 
of th e Fede ral Governme nt. In th e 

nit ed ta te th e point has no t been 
so clearl y defi ned , alt hou gh th e pre­
\a il lng th esIs a ppear to be th a t th e 
Indi\ id ua l ta tes have j u ri d icti o n, at 
least until the Fede ra l G ove rnment 
enact clea r a nd defini t ive legi la li o n 
to a. sume it 

Keeping In m ind the fo regoing 
ana ly IS of the uncertaint y about 
w hi ch aUlho n tJ shou ld is ue regul a­
tio ns rega rdin g aquacultu re . we can 
proceed to dl sc u what clea r and 
defi nitive prm lsion may eXist in the 
v.orld, and e pecia ll) in the we tern 
hemi phere, to co er th i type of 
activ it). W e have a lready aid th at no 
dear regul at lOm cove ring aquacu ltu re 
e\1 t v. ith respect to th e high ea , 
\\ hcre the Junsd lcti o n o f the com­
m unity of nat io n a ppears u nchal­
Icnged . Authon ty over th e other aq ua t­
IC Ion.:,> oh\loU',l y de" I\ e o n the 
cOllntne~ \\hlch e:\e rc i t: Jun diction 
o \cr them. al though un ce rtainty re­
m,lIn'> a, to thc Id entlfi callon and 
c'pccla lh the locati o n o f th o e zo ne . 
.\t the , alllC time v. e a re faced wi th 
an allllll,t lOt al a b.,ence f concrete 
ruling that might o ffer gUldclines 
I,'r thc J C\cI,lpment l1f aquacul ture. 

~ 1mc I dtln \men can countn e'> 
h,l\c pa'L'J fa lr l) comprchcn I\C 
1,1 \, cllnccrIllng fi.,hln g activities , 
rartlcul,lrh \1e ' ICll, ua tema la , and 
Peru H"v\ c\er, th e,c lav., contain 
Irtlk' Ih,l l refer, di rec t" tll a4uacul ­
IUle th\.' ,Ire a ll11l\'1 tOla l1\ limited 

to pro i io n regu la t ing t raditi o na l 
fi hing . whi le the appl ica ti o n of art i­
fi ci a l means to promote th e growth of 
aqu a tic o rga ni sm , the rati o na l and 
a rt ifici a l de velo pment of tho e o rgan ­
i ms into co lo ni e, and the proble m 
caused b thi type of acti vit y are 

irt ua ll y ignored . 
In th e o th e r countri es , whi ch lack 

even co mprehe n ive legi lati o n on 
fi h eri e , still fewe r provi io n e i t. 
Con equentl y, th ey a re without the 
means to resol ve many of the p rob­
le m that aq uacu lture woul d brin g. 
Almo t a ll o f them have general legis­
la ti o n covering coa ta l property righ ts 
and th e use th at men can m ake of 
publi c bodi es o f water ; it genera ll y 
e ta blishe pri o rities for uch use, 
and fi h eri es, under whi ch aq uacultu re 
wou ld co me, a re in mo t ca es re le­
ga ted to o ne of th e lowe t pri o ri ti e , 
a ft e r i ndu try and o meti me after 
nav igati o n . Eve ryo ne rea li zes that thi 
would make th e development of aqua­
culture di ffic ult a t a time when it 
wou ld require legal protect io n to de­
fe nd it e lf agai nst the dange r po ed 
by industry, w ith it tendency to po l­
lut e, a nd by navigati o n . 

The re i th e se para te matter of the 
po li c to be fo ll owed fo r th e ration a l 
u e and proper conse rva ti o n of the 
na tura l re ources wh ich a re th e ob­
jecti ve of aqu aCU lture. Thi is cur­
re ntl y a n i ue o f much inte re t th at 
re late directl y to th e purely legal 
a pect o f th e matter and m ay de ter­
m ine to a grea t ex tent th e legisla ti o n 
th a t will have to be ad opted regardin g 
it. 

On th e o ne hand i th e ou nd and 
loft) aim o f he lping ma n develop a nd 
u e a ll th e re ource w ith wh ich 
na ture ha ble ed him . O n the othe r 
is the ve ry comme nd a ble po int o f 
view o f th o e w ho have begun to 
observe with a la rm how na tura l re­
source, in c lud ing th o e f th e ea, 
a re .,h r inkin g in propo rti o n to the 
man need , e pe ia ll y in view o f th e 
th reat of e:\ es ive po pul a ll n . T h is 
la tter o ncern cau. es countri e to try 
to protect a ll th e mo re zea l a u Iy th e 
na tura l re. ource with whi ch th ey a re 
bles .. ed . as th e) come t fea r th e ir 
dl'>appeara nce bt: fo re they ca n be used . 

W ith o ut conscio u ch au vini sm but 
simp l) in a spmt o f eage rness to 
pro tect th e ve ry subsistence o f th e ir 
inh abit ants , th e re is a w idespread and 
growin g tendency a mo ng countri e to 
pre erve such na tura l resource fo r 
them e lves . 

T hi s tendency is es pecia ll y under­
sta nda bl e when countri es a re con­
fro nted w ith acti viti es tha t could 
omehow damage or destroy th e re-

sou rce cont a i ned in th eir wate rs 
w ith o ut benefi tin g th e ir own c iti zen 
o r those of o th e r countri es. 

Such a ttitudes, a lo ng as th ey a re 
not car ried to absu rd extreme , a re 
perfectl y proper. under tanda bl e, and 
admis i ble . P ri vate int e rn ati o na l ente r­
pri e m ust get used to th e idea th at 
restri c ti o ns tem m ing fro m such prop­
e r na tio na l a pi ra ti o ns a re to be ex­
pected as reasonable acti o n , a nd th at 
count rie , as they reali ze th e need to 
e nact law to regul a te aquaculture , 
wi ll proba bl y , in th e majority of ca es. 
incl ude provi io n re fl ectin g th e afo re­
said concerns. Pu blic opini o n . how­
ever , m ust keep in min d th e need fo r 
inte ll ige nt regul a ti o n of aqu aculture 
wh ich avo id wastin g a country ' 
na tu ra l potentia l and acce pt , o n an 
eq uitable ba i . the techni ca l a nd 
eco no mic assi ta nce th a t is ofte n un ­
avai la ble within it c wn bo rders. 

Fortun ately, th e fact th at th ere is 
virtu a ll y no legisla ti o n pe rt aining to 
aquacultu re on th e books ma kes it 
po ib le to pla n for th e adopti o n of 
laws w hi ch would ta ke into account 
th e foregoin g point of view and 
coordin a te th em in a j ust and equit ­
a ble ma nner. 

We mu t keep in m ind th e we lfa re 
of th e people of countri e th a t a re 
ta rt ing to dra ft legisla ti o n o n aqu a­

culture th a t will cont ro l acti viti e 
ra ti o na ll y and fa ir ly. W e cons ide r it 
advi a ble for some intern a ti o na l o r­
ganization . w hether of a n officia l or 
pri va te profe s io na l nature, to under­
tak e tudy on what a m odel law in thi 
fi e ld ho ul d incl ude . It mi ght be under­
ta " en by a n int erna ti na l orga ni zati o n 
uch a th e nited a tio n o r th e 

Orga ni zati o n o f Amer ican ta tes . o r 
by pri vale profe sio na l g ro up ' uc h 
as th e Int e r-Ameri ca n Ba r A oc i ti o n . 
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