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FEDERAL 
ACTIONS 

Department of Commerce 

AREA REDEVELOPMENT ADMlNISTRA TION 

INDUSTRIAL LOAN TO FLORIDA 
CANNING FIRM APPROVED: 

The Area Redevelopment Administration (ARA) of the 
U. S. Department of Commerce has approved a $652,135 
industrial loan to a Florida' fish canning firm. The loan 
will help provide more than 350 permanent new jobs in 
Apalachicola, Fla. 

The loan, repayable over a 25-year period and bearing 
an annual interest rate of 4 percent, will be made to the 
Florida Seafood Canning Company, Inc. of Apalachicola. 
In additi on to the money which is being borrowed from the 
Federal Government, a State group, the Industrial Develop­
ment Corporation of Florida, will contribute $100,328 and 
the Florida Seafood Canning Company has raised $250,822. 

The Department of the Interior investigated the feasibil­
ity of the Apalachicola Project, and the Small Business Ad­
ministration negotiated the loan for ARA with the concur­
rence of the Community Facilities Administration. The 
project was also approved by the Florida Development Com­
mission, the agency designated by Governor Farris Bryant 
to represent the State in redevelopment matters. This is in 
accordance with action taken by the Secretary of Commerce 
in delegating responsibility for key phases of the area rede­
velopment program to Federal and state agencies and de­
partments in order to take advantage of existing Government 
facilities and to prevent duplication of effort. 

The project will make possible the construction of a new 
fish processing plant, marine ways, machine shop, and the 
installation of machinery and equipment. The company will 
be processing seafood such as oysters, crab, scallops" 
shrimp, edible fish, and fish for animal diets. 

Simultaneously with the loan for the construction of the 
processing plant, ARA is also making a public facility l oan 
of $28,000 to the City of Apalachicola, repayable from reve­
nue, to extend water and sewer facilities to serve the can­
ning company. 

Apalachicola is located in Franklin County, Fla., which 
was designated a redevelopment area eligible for participa­
tion in the area redeve,lopment program because of its sub­
stantial and persistent unemployment. The Apalachicola 
project came into being because of action on the part of the 
Apalachicola community to create local industry and new job 
opportunities by broadening the area's economic base. The 
350 new jobs which will result from the ARA -assisted enter­
prise represent only the direct new employment at the Apa­
lachicola processing plant. In addition, permanent employ­
ment will be created because of the firm's increased need for 
local services; other jobs will result in the service trades be­
cause of increased local purchasing power; and temporary 
employment will also be increased during the period of the 
construction of the plant. 

Department of Health, 

Education, and Welfare 

FOOD AND DRUG ADMINISTRATION 

ST ANDARD OF IDENTITY FOR 
FISH FLOUR APPROVED: 

A standard of identity for fish flour or 
fish protein supplement was approved on 
January 2,4, 1962, by the U. S. Food and Drug 
Administration. The standard requires that 
fish flour be made from cleaned fish after 
discarding the heads, tails, fins, viscera, and 
intestinal contents. The notice of approval 
appeared in the January 25, 1962, Federal 
Register. The order becomes effective on 
April 25, 1962. 

The Commissioner of the Agency issued 
the following statement concerning the action: 

"The Food and Drug Administration has 
completed study of almost 2,000 comments 
received on a previously published proposal 
to establish a standard of identity and thus 
legalize the marketing in the United States of 
a 'whole fish flour' made by grinding and 
drying entire fish of various sizes and vari­
eties. During informal discussions before 
the proposal was submitted, we had expressed 
the opinion that such a product would be class­
ed as filthy and thus illegal under the terms 
of the Federal Food, Drug, and Cosmetic Act 
because of the inclusion of the heads, tails, 
fins, viscera and intestinal contents. Pro­
ponents of the product, however, had main­
tained that we were not properly interpreting 
consumer understanding of the term 'filth.' 
For this reason the proposal for a standard 
was published, inviting all to express their 
views i.ri) the public record. 

"Of the several hundred individual con­
sumers and groups representing consumer 
interests who wrote, most opposed the adop-
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tion of the proposed standard because the 
article was to be made from fish which had 
not been cleaned to remove those portions 
not custo;marily regarded in the United 
States as suitable for human food. Mem­
bers of the food industries objected to the 
proposal on the grounds that legalization of 
such a product would adversely affect public 
confidence in commercially prepared food 
products now being made from clean, sound, 
wholesome ingredients under sanitary con­
ditions . Many State and local food control 
agencies expressed the view that the product 
as described in the proposal would be classed 
as in violation of State and local laws. 

"The proposal was strongly supported 
by firms and individuals connected with the 
fishing industry, many of whom frankly stated 
that authorization for this product as human 
food in the United States would be of great 
economic benefit to that industry and its em­
ployees. Others who favored the proposal 
pointed out that the product would be an ex­
cellent source of protein available at a low 
price for shipment to the underdeveloped 
countries of the world. 

"Under the present terms of the Food, 
Drug, and Cosmetic Act it is entirely legal 
to prepare such a whole fish flour in the 
United States for export to any country in 
the world the laws of which do not prohibit 
that product. It is not unusual to encounter 
situations where a food entirely acceptable 
to the people of one country is not authorized 
for sale in others. This works both ways, in 
that certain countries prohibit the marketing 
of certain foods which are readily available 
and legal in the United States. 

"While some have suggested that the 
'whole fish flour' be so labeled that Ameri­
can consumers could choose or reject it, as 
they desire, this would not resolve the prob­
lem, since whole fish flour would not be eat­
en 'as is.' It would be used in preparing 
foods in factories, restaurants, and the like. 

"As a result of consideration of all the 
available facts and opinions, the Food and 
Drug Administration is publishing an order 
which establishes a standard for 'fish flour' 
but requires that this be made from the clean­
ed fish after discarding the heads, tails, fins, 
viscera and intestinal contents. A product 
meeting this standard would be legal for ship­
ment within the United States. 

"Anyone adversely affected by the order 
has 30 days in which to file objections, with 
reasonable grounds, calling for a public hear­
ing. If such a hearing is held, its results and 
the record of testimony taken will be subject 
to review bi. the United States Circuit Court 
of Appeals. ' 

The order as published in the Federal 
Register follows: 

Title 21-FOOD AND DRUGS 
Chapter I-Food and Drug Adminis­

tration, Department of Health, Edu­
cation, and Welfare 

SUBCHAPTER B-fOOD AND FOOD PRODUCTS 

PART 37-FISH; DEFINITIONS AND 
STANDARDS OF IDENTITY; STAND­
ARDS OF FILL OF CONTAINER 

Fish Flour; Identity 
In the FEDERAL RzamrEll of September 

16. 1961 (26 P.R. 8641), there was pub­
lished a prOJ)06aI for a standard of 
identity for fish protein concentrate, 
'Yllole fish 1l.0ur as submitted by Mr. 
Harold Putnam of Washington, D.C. 

During the 6O-day period thereafter. 
the Hearing Clerk of the Department of 
Health, Education, and Welfare received 
over 1.800 comments on the published 
proposal. Of the several hundred re­
ceived from Individual consumers who 
were opposed to the proposal as pub­
lished, many spec11l.ca1ly stated that they 
would class the a.rt1cle as 1l.lthy because 
of the use of the entire fish. In addi­
tion to comments from consumers and 
groups representing consumer Interests, 
views were received from many con­
nected with va.r1ous food indUstries. A 
great many communications came from 
1l.rms &lid 1nd1 viduals ident11l.ed as being 
associated with the fishery Industry and, 
with few exceptions, these favored the 
adoption of the standard as proposed. 
The view was repeatedly expressed tliat 
the adoption of the st&ndard would be 
economically helpful to the fishing in­
dustry. Many of the comments favor­
ing the proposal did so on We basis of 
the view that the nutritive value of the 
article described was such that it should 
be made available to those Individuals 
In other countries suffering from a de­
ll.ciency of protein In their diet. Only 
a few letters suggested or implied that 
the diet of the AmeriC&Il public, gen­
erally, is dell.cient In protein or needs 
supplementation with a whole fish 1l.0ur. 

Officials charged with the enforcement 
of 21 State food laws opposed the pro­
posed standard on the grounds that such 
a product would be m con1llct with the 
laws of the States because of the inclu­
sion of ruth; some also stated that, In 
their view, such a product should be 
classed as adulterated under the Federal 
Food, Drug, and Cosmetic Act. 

Bakery groups, a number of individual 
baiters, and some other food m&nU­
facturers opposed the proposal as pub-
lished on several grounds. They referred 
to the high standards of cle&nl1ness In 
their industries, their use of clean, sound, 
wholesome Ingredients and expressed the 
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View that any omclal authorization of a 
whole fish fiour, which they regarlied as 
filthy, would have an adverse effect on 
public confidence In commercially pre­
pared foods, and would significantly de­
feat effective law enforcement, local, 
State and Federal, In preventing the 
marketing of filthy foods and foods pre­
pared under insanitary conditions. 

Comments received came from more 
than half of the 50 States. In addition 
to firms In the United States indicating 
Interest In manufacturing such a prod­
uct, one comment was received from a 
producer of whole fish flour In Sweden 
stating that the firm has marketed most 
of Its output principally for Inclusion In 
a Swedish type of enriched bread. That 
firm contemplated that If the standard 
Is adopted, it would be interested In 
marketing the product in the United 
states. 

A few comments, including the one 
from the Swedish manufacturer, sug­
gested some changes in the specifications 
of the proposed standard. These dealt 
with proposals to Increase the mOisture 
content, increase or decrease the protein 
content, Increase or decrease the per­
mitted ash content, and increase the 
bacteria limit. However, these com­
ments furnished tnsumclent data to 
demonstrate that the changes advocated 
would promote the interests of con­
sumers. 

In view of section 402(a) (3) of the 
Federal Food, Drug, and Cosmetic Act, 
which states "A food shall be deemed to 
be adulterated If • • • It consists in 
whole or in part of any filthy, putrid, or 
decomposed substance, or if It is other­
wise unfit for food," the Commissioner 
was particularly interested in learning 
the views of those who commented on 
the question of whether they would be 
willing to eat foods contalnlng a whole 
fish flour so manufactured. • 

Seven hundred and thirty six of the 
comments clearly opposed establishment 
of the proposed standard. OTle hundred 
and sixty -six of these specifically re­
ferred to their objection to the inclusion 
of viscera, heads, intestinal contents, 
ete., on the basis that they would regard 
the finished product as filthy. Of the 
1,036 comments in favor of the standard 
as proposed, Including the many dupli­
cates signed by different Individuals, only 
17 specifically stated or strongly Implied 
that they would be willing to eat such a 
product. 

Therefore, on the basis of the informa­
tion before him, the Commissioner finds: 

1. That consumers in the United states 
generally would regard the product de­
scribed In the proposal as filthy. Thus, 
such a product would. be in confiict with 
section 402 (a ) (3) of the Federal Food, 
DrUg, and Cosmetic Act. • 

2. That Is would not promote honesty 
and fair dealing in the interest of con­
sumers to establish a standard of Identity 
for a whole fish flour containing those 
portions of the fish which would be 

regarded as filthy by American con- nour shall not 1 
cl sumers generally, 

3. That It Is apparent from the Infor­
mation available that many persons who 
advocate the establishment of the pro­
posed standard are concerned with the 
reported need for a source of good pro­
tein by people In underdeveloped coun­
tries of the world where local food 
supplies and raw materials are inade­
quate to supply that need. To the ex­
tent that such a need for a product as 
described In the proposal exists In coun­
tries other than the United States, sec­
tion 801(d) of the Federal Food. Drug, 
and Cosmetic Act provides for the manu­
facture of such a product In the United 
States for export to any other country of 
the world, the laws of which do not 
prohibit that article. 

4. That even though there Is no evi­
dence that there Is a deficiency of pro­
tein In the diet of the people of the 
United States, a factor which would 
have no bearing on whether or not 
certain parts of fish in a ground product 
constitute filth, there appears to be a 
reasonable basis for establishing a 
standard of Identity for fish flour pre­
pared from properly cleaned and evlscer­
atedfish. 

AccordlnglY,lt is concluded that It will 
promote honesty and fair dealing In the 
interests of consumers to establish a 
definition and standard of Identity for 
fish flour, as hereinafter set forth. 
Therefore, pursuant to the authority 
vested in the Secretary of Health, Educa­
tion, and Welfare by the Federal Food, 
Drug, and Cosmetic Act (sees. 401, 701, 
52 Stat. 1046, 1055, as amended 70 Stat. 
919; 21 U.S.C. 341.371) and delegated to 
the Commissioner of Food and Drugs by 
the Secretary (25 F.R. 8625): It is 
ordered. That the following definition 
and standard of Identity be established: 

§ 37.5 Fish flour; identity. 

(a) Fish flour Is the finely ground. 
dried product made from edible species 
of fish. From the time of catehlng until 
the finished article Is packaged the fish 
are handled expeditiously and with the 
sanitary precautions which are recog­
nized as proper for fish which are used 
in other forms for human food. Before 
proceSSing, the fish are properly prepared 
to remove and discard the heads, fins, 
tails, viscera. and intestinal contents. 
The cleaned ~h are ground and treated 
to reduce the fat content of the ftnlshed 
flsh flour to less than 1 percent. The 
product may be deodorized. The 
finished fish flour shall meet all of the 
requirements set out in paragraph (b) 
of this section. 

(b) (1) Protein content. Protein con­
tent <NX 6.25), measured by methods of 
the Association of Official Agricultural 
Chemists, shall not be less than 70 per­
cent by weight of the final product 
(Official Methods of Analysis. A.O.AC, 
9th Ed. sees. 22.011; ch. 22, p. 285), 
Biological values of the finished fish 

I al 
protein quality ( . 89133-311 37, In­
clusive, ch. 39, p. 680). 

(2) Mollture, aln an4 lat co t 
Molllture, ash and tat content ah no 
exceed 6 percent. 25 rcent and 1 r­
cent r s~tlvel ,by e ht of th tlnal 
product, m &.6ured by AO A C m ttl 
(sees. 22.003. 22010, ch 2:1, J) 283,:1 4; 
sec . 18.011-18.012, Incluslve, ch. 18, p 
235). 

(3) Odor and ta teo 111 tina! produe 
shall have no more than a f Int odor 
and taste. 

(4) Storage ,tabllltJ/. FIsh nour, after 
8 months' storage at tempe tur pre­
vailing In areas of Intendl'd u (but not 
exceeding 38· C.) and when p ck d in 
metal conta.lners or In polyethy! ne 
bags shall show no spoil c a.s Judg by 
the 'development of otT -flavors, mold 
growth production of toxic amln (hi­
tamlne: tyramine) • or b~' deterioration In 
protein qual! ty. 

(5) Bacteria. The product shall 
free of Escherichia coli, Salmonella, nnd 
pathogenic anaerobe , and the to I b c­
terlal plate count shall not ClIC {'(\ 2.000 
per gram. 

(6) Sa/etJ/. The finl hed product hal\ 
conta.ln no food additive unl &II specifi­
cally authorized by regui tlon d 
pursuant to section 409 of the Fed ral 
Food. Drug, and Co metlc Act. 

Any person who wUl be adv ly lILt­
fected by the foregoing order may t 
any time prior to the thirtieth d y trom 
the date of Its publication In the FED RAL 
REGISTER file with the Hearing Clerk, '?C­
partment of Health. Education, and Wel­
fare, Room 5440, 330 Independence A e­
nue SW .. Washington 25, D.C~ written 
objections thereto. Objections h 11 
show wherein the person flltn.a will be 
adversely atTected by the order and spec­
ify with particularity thc provi Ions of 
the order deemed objection ble and th 
grounds for the obJections. It a h ring 
Is request d, the objections must t.a 
the lasues for the hearing, and such ob­
jections must be supported by grounds 
legany sufficient to justify th f 
sought. Objections may be ccompanled 
by a memorandum or brief In support 
thereof. All docum uta h II filed In 
quintuplicate. 

EtJectiVe date. This order !tall be­
come et'lectlve 90 days trom th da of 
Its publication In the FED aAL REcl.IITn 
except as to any prov Ions th t m be 
stayed by the filing ot proper obJ t ons 
Notice of the flllng of obJ ions or 
thereof will be announced b publtea 
In the FEDERAL RECLSTEJ. 

(Beal. 401,701 ,62 \.at lIKe 10 .. 
70 B\.at. 1119. 21 U.s C 1 I'll 

Dated ' Janu ry 22 1962 
o P Lu I 

Com m luloner 01 Food a 1)nlg 

Note: See CommercIi} FiSllenes ~ 
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Department of Labor 

WAGE AND HOUR AND PUBUC CONTRACTS DIVISION 

shipment. or distributing of fish. shellfish. 
or other aquatic forms of animal or vegeta­
ble life and their byproducts. (Canning op­
erations prior to enactment of the amend­
ment were already subject to the minimum 
wage. but had an overtime exemption.) As a 
result. the minimum wage for those workers 
engaged in the processing (other than can­
ing), marketing. freezing. curing. storing. 
packing for shipment. or distributing of fish­
ery products or byproducts became $1.00 an 
hour on September 3, 1961. The amendments 
also extended the minimum wage and over­
time exemption to employees engaged in 
canning and processing of marine products 
at sea. 

INTERPRETIVE BULLETIN ISSUED ON 
MINIMUM WAGE AND OVERTIME FOR 
FISHING AND FISHERY PROCESSING: 

AIl interpretative bulietul was issued on 
February 10, 1962. on the provisions of the 
Fair Labor Standards Act applicable to fish­
ing and operations on or processing of aquat­
ic products. 

The bulletin gives the official position of 
the Department of Labor with respect to the 
provisions of the Act which govern rights and 
obligations of employees and employers in the 
various enterprises engaged in fishing and 
related activities and in operations on or 
processing of aquatic products. 

It points out that amendments to sec­
tions 13(a)(5) and 13(b)(4) of the Act removed 
a minimum wage exemption. but retained an 
overtime exemption, for employees engaged 
in the processing (other than canning), mar­
keting, freezing, curing. storing, packing for 

The new bulletin is intended to make 
available in one place the official interpre­
tations of such provisions by which the De­
partment will be guided in carrying out its 
responsibilities under the Act. It discusses 
in some detail those exemption provis ions of 
the Act in sections 13(a)(5) and 13(b)(4). 

Title 29-LABOR 
Chapter V-Wage and Hour Division, 

Department of labor 
SUICHAPTEI I-STATEMENTS OF GENERAL '01,,­

ICY 01 INTERPRETATION NOT DIRECTLY U· 
LATED TO REGULATIONS 

PART 784-PROVISIONS OF THE FAIR 
lABOR STANDARDS ACT APPLICA­
BLE TO FISHING AND OPERATIONS 
ON AQUATIC PRODUCTS 

Revision 
Part 784 of Chapter V, Title 29 of the 

Federal Regulations, Is hereby revised In 
the manner Indicated below in order to 
adapt it to the Fair Labor Standards 
Amendments of 1961 (Pub. Law 87-30). 

As this rev1s1on Is coricerned solely 
with InterPretatlve rules, neither public 
procedure nor delay In the etrectlve date 
18 required by section 4 of the Adminis­
trative Procedure Act, and it will become 
etrectlve upon publication In the FzDzllAL 
RZGISTD. 

As revised, 29 CPR Part 784 reads aa 
follows: 

Subpart A--General 

1NTa0D17CTOaT 
See. 
784.0 Purpose. 
784.1 General scope of the Act. 
784.2 Mattera dluu.ssed In th1a part. 
784.3 Mattera d1scu.ssed In other inter­

pretations. 
784.4 Blgnltlcance of olllcial interpreta­

tions. 
784.5 B .... lc support for Interpretetlons. 
784.6 Interpretations made, continued, and 

superseded by th1a part. 

BoMl!: BASIC DEFlNlTIONS 

784.7 De1ln1t1on of terms Used In the Act. 

The complete text of the bulletin as 
published in the February 10 Federal Reg­
ister follows: 

784.8 

784.9 
784.10 
78411 
784.12 

784.18 
784.140 
784.15 
784.111 
784.17 

"Employer", "employee", and "em-
ploy". 

"Person". 
wEnterprlee·'. 
"Establishment .. 
"l:nterpnae engaged In commerce or 

In the productIon of good.i tor 
comm.erce". 

"Commerce". 
"ProductIon". 
"Gooda". 
"State ... 
wRegular rats ... 

APPlolCATION 0>' COVDAoa AND EDM:Pno .. 

'784.18 
784.19 
784.20 

784.21 
784.22 

784.23 

784.24 

784.25 

Pa0VI810N8 0>' THJ: A<:r 

Basic coverage In general. 
Commerce activities ot employees. 
Commerce activItIes ot enterprlee In 

which employee Ie employed. 
Eaemptlon from the Act'. provlelona. 
GUIding princIple. for applying 

coverage and exemption provlelons. 
MInimum wages and o.-ertlme pay 

for "old" and "new" coverage. 
Pay standards for employees i'ubJect 

to "old" coverage of the Act. 
Pay .tandards for "newly covered" 

employees. 

SlIbpart I-E.emptlon Provl.loh. Relating 10 
FI.hlng and Aquatic Products 

TIm STATUTORT PaOVISIONS 

784.100 The section 13 (a) (5) ezemptlon. 
784.101 The sectIon 13(b) (4) ezemptl?n. 

LEGlBLATIn BlBToaT 0>' EzEMl'TIONS 

'784.102 General legislatIve hLatory. 
784.103 Adoption of the exemption In the 

original 1938 Act. 
784.104 The 1949 amendments. 
784.105 The 1961 amendments. 

PamCIPLES APPlolCABLJ: TO TIJa Two 
EuKPnON8 

784.106 RelatIonship of employee'. work to 
named operations. 

784.10'1 Relationship of employee'. work to 
operations on the speol11ed aquat­
Ic products. 

784 .108 OperaUona not Included In named 
operatlona on tonna ot aquat14 
"Ut .... 

784 .1011 ManUfacture of luppUea tor named 
operatlon. La not exempt.. 

784 110 Performing operatlona both on nan­
aquatic products and named 
aquatic products. 

784.111 Operation. on named products wlUI 
ru '-tan tI.tJ amounts of other III· 
gredlents are not exempt.. 

784.112 Bubetantl&! amounts of noDAquallc 
product.. : enforeement policy 

784.118 Work rela \.ed to named open.tIaDI 
pert ormed In olf - or dead-eeuan. 

784.114 AppUcation of eumptlona GIl • 
workweek baaIe. 

784.115 Ezempt and noncovered work per­
tormed during the workweek. 

784.118 Ezempt and noAuempt work In tM 
aame workweek. 

784.117 Combination. of uempt work. 
784.118 Work rubject to d1Jferent minimum 

wage ",1M In aame workweek. 

GPD.U. C ....... cru AND SCOn 0>' TID 8IiC­
TION 13 ( &) (6) !!::uMPTIo1f 

Bee. 
784 .119 The exemption La Intended for wort 

al!ected by natural tactors. 
784.120 Uect of natural facton on named 

operations. 
784.121 AppUcation ot exemption to "olf­

ahore" activities In general. 
784.122 Ezempt llaberle. opera tiona. 
784.128 Operations performed as an inte­

grated PlU"t ot Aahlng. 
784.124 Opera tlons performed on ftahlDC 

eqUIpment. 
784.126 Going to aAd returning from work. 
784.126 Loading and unloading. 
784.127 Operation of the fishing v_e1. 
784 .128 Olllce and clerical employee.l under 

.ectlon 13(a) (5). 

PnIBT PaOCZSSINO, CANNING, oa PACIUNG (II 

MAa.INz PaODt7CTS UNDD SacnON 13(.) (6) 

784.129 Requirements for ezemptlon of ~ 
procesalng , etc. at sea. 

784.130 "Marine products ... 
784.131 "At .ea". 
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784.132 "Ai< an incIdent to, or In conJunc-
tIon wIth", fishing operations. 

784.133 The exempt operations. 
784.134 "First processing". 
784.136 "Canning". 
784.136 "Packing". 

GENERAL CHARACTElI AND SCOPE OF THE SEC­
TION 13(b) (4) ExEMPTION 

784.137 "Shore" activities exempted under 
section 13(b) (4). 

784.138 Relationship of exemption to ex­
emption for "offshore" activities. 

784.139 Perishable state of the aquatic 
prod uct as affecting exemption. 

784.140 Scope of exempt operatIons In 
general. 

784.141 Fabrication and handling of sup­
plies for use In named operatiOns. 

784.142 Examples of nonexempt employees. 

"CANNING" 

784.143 Meaning and scope of "canning" 
as used In section 13(b) (4). 

784.144 "Necessary preparatory operations". 
784.146 Prellmlnary processing by the can­

ner. 
784.146 Prellmlnary processing by another 

employer as part of "canning". 
784.147 PreservatIon of .aquatlc products for 

later canning. 
784.148 Processing of aquatic products for 

canning and for other disposition. 
784.149 "Hermetically sealing and sterllzlng 

or pasteurizing". 
784.160 "Subsequent operations". 
784.16i Employees "employed In" canning. 

PRoCESSll{G, FREEZING, AND CURINo 
Sec. 
784.152 General scope of processing, freez­

Ing, and curIng activities. 
784.163 Typical operations that may qualify 

for exemption. 
784.154 Named operatiOns performed on 

previously processed aquatic 
products. 

7M.155 Operations performed after product 
Is rendered nonperlshabl~. 

784.156 Operations performed on byprOd­
ucts. 

MARKETING, SToamG, PACKING FOR SHIPMENT, 
• AND DISTRIBUTING 

784.157 General scope of named operations. 
78f.158 Relationship to other operatlcns as 

affecting exemption. 
784.159 Activities performed In wholesale 

establishments. 

APPLlCA.TION OF SECTION 13(b) (4) IN CERTAIN 
ESTABLISHMENTS 

784.160 Establlshmente exclusively devoted 
to named operations. 

AUTHORITY : § i 784.0 to 784.159 Issued 
under sees. 1-19 52 Stat. 1060, as amended; 
75 Stat. 65; 29 U.S.C. 201-219. 

Subpart A-Generat 
INTRODUCTORY 

§ 784.0 Purpose. 

It is the purpose of this part to provide 
an official statement of the views of the 
Department of Labor with respect to the 
application and meaning of those pro­
Visions of the- Fair Labor Standards Act 
which govern rights and obligations of 
employees and employers in the varioUB 
enterprises engaged in fishing and re­
lated activities and in operations on 
aquatic products. The application of 
the Act to employment in such enter­
prises was broadened by amendments 
effective September 3, 19ij1. Under the 
amended Act, a substantial number of 
employees employed in the processing 
(other than canning). marketing, freez­
ing, curing, storing. packing for ship­
ment, or distributing of fJ.sh. shellfish. 
or other aquatic forms of animal or vege­
table life and their by-products will be 

subject to its minimum wage provisions 
for the first time. Also. certain em­
ployers engaged in some of these activi­
ties may have employees who are newly 
subject to the Act under the amendments 
extending coverage to employees em­
ployed in specified enterprises engaged 
in commerce or in the production of 
goods for commerce. An exemption from 
minimum wages as well as overtime pay 
has been extended by the 1961 amend­
ments to certain employees employed in 
canning of marine products at sea. . It 
is an objective of this part to make avail­
able in one place. for the information 
of those who may be concerned with 
these and related provisions of the law. 
the official interpretations of such pro­
visions by which the Department of La­
bor will be guided in carrying out its 
responsibilities under the Act. 

§ 784.1 General scope of the Act. 

The Fair ' Labor Standards Act. as 
amended. is a Federal statute of general 
application which establishes minimum 
wage. overtime pay. and child labor re­
quirements that apply as provided in the 
Act. Employers and employees in en­
terprises engaged in fishing and related 
activities. or in operations on aquatic 
products on shore. need to know how 
the Act applies to employment in these 
enterprises so that they may understand. 
their rights and obligations under the 
law. All employees whose employment 
has the relationship to interstate or 101'­
elgn commerce which the Act specifies 
are subject to the prescribed labor stand­
ards unless specifically exeDlpted froDl 
them. Employers having such employees 
are required to comply with the Act·s 
provisions in this regard and with speci­
fied record-keeping requireDlents con­
tained in Part 516 of this chapter. The 
law authorizes the Department of Labor 
to investigate for compliance and. in the 
event of violations. to supervise the pay­
Dlent of unpaid minimum wBglls or un­
paid overtime compensation owing to any 
employee. The law also provides for 
enforcement in the courts. 
§ 784.2 Mallers discussed in this part. 

This part discusses generally the pro­
visions of the Act which' goverri its ap­
plication to employers and employees in 
enterprises and establishments of the 
fisheries. seafo9<i processing. and related 
industries. It discusses in some detail 
those exemption provisions of the Act in 
sections 13(a) (5) and 13(b) (4) which 
refer specifically to employees employed, 
in described activities with respect to 
seafood and other forms of aquatic life. 
§ 785.3 Mallers ' diecussed in other in-

terpretations. 

Interpretations having general ap­
plication to others subject to the law. 
\I-S well as to fishermen and seafood can­
ners. processors. or distributors and their 
employees. have been issued on a num­
ber of subjects of general interest. These 
will be found in other parts of this chap­
ter. Reference should be made to them 
-for guidance on matters which they dis­
cuss in detail. which tl).is part does not 
undertake to do. They include Part 77'1 
of this chapter. discussing methods ' of 
payment of wages; Part 778 of this chap­
ter. discussing -computation and ' pay­
Dlent of overtime compensation; Part 785 
of this chapter. discussing the calcula­
tion of hours worked; Part 791 of this 
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chapter. discussing joint emploYDlent 
relationships; and Part 776 of this chap­
ter. discussing the general coverage pro­
visions of the Act. Reference should 
also be made to Subpart G of Part 4 of 
this title. which contains the offiCial 
interpretations of the child labor pro­
visions of the Act. 
§ 784.4 Significance of official interpre­

tations. 

The regulations in this part contain 
the official interpretations of the De­
partment of Labor pertaining to the ex­
emptions provided in sections 13(a) (5) 
and 13(b) (4) of the Fair Labor Stand­
ards Act of 1938. as amended. It is in­
tended that the positions stated will 
serve as "a practical guide to employers 
and employees as to how the office rep­
resenting the public interest in its en~ 
foroement w!lI seek to apply it" (Skid­
more v. Swift. 323 U.S. 134. 138). These 
interpretations indicate the construction 
of the law which the -Secretary of Labor 
and the Administrator believe to be cor­
rect and which will guide them in the 
performance of their duties under the 
Act. unless and until they are otherwise 
directed by authoritative decisions of the 
courts or conclude upon the re-examina­
tion of an interpretation that it is in­
correct. The interpretations contained 
herein may be-relied upon in accordance_ 
with section 10 of the Portal-to-Portal 
'Act (29 U.S.C. 251-262). so long as they 
remain effective and are not modified. 
amended. rescinded. or determined by 
judiCial authority to be incorrect. 
§ 784.5 Basic support lor interpreta­

tions. 

The ' ultimate .decisions on interpreta­
tions of the Act are made by the courts 
(Mitchell v. Zachry. 362 U.S. 310; Kirsch­
baum v. Walling. 316 U.S. 517>' . Oourt 
decisions supporting interpretations con­
tained in this part are cited where it is 

·believed they may be helpful. On mat­
ters which have not been determined by 
the courts. it is necessary for the Secre­
tary of Labor and the AdIninistrator to 
reach conclusions as to the meaning and 
the application of proviSions of the law 
in order to carry out their responsibili­
ties of administration and enforcement 
(Skidmore v. Swift. 323 U.S. 134) . In 
order that these positions may be made 
known to persons who Dlay be affected 
by them. official interpretations are is­
sued by the ~dministrator on the advice 
of the Solicitor of Labor. ,as authorized 
by the Secretary (Reorganization Plan 
6 of 1950. 64 Stat. 1263 ; Gen, Ord. 45A. 
May 24. 1950; 15 F.R. 3290). As lncluded 
in the regulations in this part . these 
interpretations are believed to express 
the intent of the law as retlected in its 
provisiOns and as construed by the courts 
and evidenced by its legislative history. 
References to pertinent legislative his­
tory are made in this part where it ap­
pears that they will contribute to a 
better understanding of the interpre­
tations. 
§ 784.6 Interpretatione made, contin­

ued, and supeneded by this part. 

On and after publication of this Part 
784 in the FEDERAL REGISTER. the inter­
pretations contained therein shall be in 
effect and shall remain in effect llrltil 
they are modified. rescinded or with­
drawn. This part supersedes and re­
places the interpretations previously 
pliblished in the FEDERAL REGISTER and. 



64 COMMERCIAL FISHERIES REVIEW Vol. 24, No.3 

Code ot Federal Regulations as Part 784_ 
of this chapter. Prior opinions, rulings, 
and interpretations and prior enforce­
ment policies which are not inconsistent 
with the interpretations in this part or 
with the Fair Labor Standards Act as 
amended by the Fair Labor Standards 
Amendments of 1961 are continued in 
effect; all other opinions, rulings, inter­
pretations, and enforcement policies on 
the subjects discussed in the interpreta-_ 
tions in this part are rescinded and with­
drawn. The interpretations in this part 
provide statements of general pIinciples 
applicable to the subjects disc~sed and 
illustrations of the application of these 
principles to situations that frequently 
arise. They do not and cannot refer 
specifically to every problem which may 
be met by employers and emp10yees in 
the application of the Act. The omis­
sion to discuss a particular problem in 
this part or in interpretations supple­
menting it should not be taken to indi­
cate the adoption of any position by the 
Secretary of Labor or the Administrator 
with respect to such problem or to con­
stitute an administrative interpretation 
or practice or enforcement policy. Ques­
tions on matters not fully covered by this 
part may be addressed to the Aaminis­
trator of the Wage and Hour and Public 
Contracts Divisions, United States De­
partment of Labor, Washington 25, D.C., 
or to any Regional Office of the Divisions. 

SOME BASIC DEFINITIONS 

§ 784.7 Definition 01 tenns nsed in the 
Act. 

The meaning and application of the 
provisions of law discussed in this part 
depend in large degree on the definitions 
of terIDS used in these provisions. The 
Act Itself defines some of these terms. 
Others have been defined and construed 
in decisions of the courts. In the follow­
ing sections some of these basic defini­
tions are set forth for ready reference in 
connection with the part's discussion of 
the various provisions in which they ap­
pear. These definitions and their appli­
cation are further considered in other 
interpretative bulletins to which refer­
ence is made, and in the sections of this 
part where the particular provisions con­
taining the defined terIDS are discussed. 
§ 784.8 "Employer", "employee", and 

"'employ". 

The Act's major provisions impose 
certain requirements and prohibitions 
on every "employer" subject to their 
terIDS. The employment by an "em­
ployer" of an "employee" is, to the extent 
specified ill the Act, made subject to 
minimum wage and overtime pay re­
Quirements and to prohibitions against 
the employment of oppressive child 
labor. The Act provides Its own defini­
tions of "employer", "employee", and 
"employ", under which "econoInic re­
ality" rather than "technical concepts" 
determines whether there is employment 
subject to its terIDS (Gol<1berg v. 
Whitaker House Cooperative, 366 U.S. 
28; United States v. Silk, 331 U.S. 704; 
Rutherford Food Corp. v. McComb, 331 
U.S. 772). An "employer", as defined in 
section 3(d) of the Act, "includes any 
person acting directly or indirectly in the 
interest of an employer in relation to an 
employee but shall not include the United 
State or any State or political subdivi­
alon of a State. or any labor orge.nization 
(other than when acting as an em­
ployer) , or anyone acting In the capacitl' 

of officer or agent of such labor organiza­
tion". An "employee", as defined in sec­
tion 3(e) of the Act, "includes any indi­
vidual employed by an employer", and 
i'employ", as used in the Act, is defined 
in section 3 (g) to Include "to suffer or 
perInit to work". It should be noted, as 
explained in Part 791 of this chapter, 
dealing with joint employment, that in 
appropriate circUIDStances two or more 
employers may be jointly responsible for 
compliance with the statutory require­
ments applicable to employment of a 
particular employee. It should also be 
noted that "employer", "enterprise", and 
"establishment" are not synonymous 
terms, as used in the Act. An employer 
may have an enterprise with more than 
one establishment, or he may have more 
than one enterprise, in which he employs 
employees within the meaning of the 
Act. Also, there may be di1ferent em­
ployers who employ employees in a par­
ticular establishment or enterprise. 
§ 784.9 "Person".' 

As used In the Act (including the defi­
nition of "enterprise" set forth below in 
§ 784.10), "person" is defined as meaning 
"an individual, partnership, association, 
corporation, business trust, legal repre­
sentative, or any organized group of per­
sons" (Act, section 3 (a) ). 

§ 784.10 "Enterprise". 

The term "enterprise" which tnay, In 
some situations, be pertinent in cfeter­
mining coverage of this Act to employees 
employed by employers engaged in the 
procurement, processing, or distribution 
of aquatic products, is defined in section 
3(r) of the Act. Section3(r) states: 

Enterprise means the related activities 
performed (either through unified operation 
or common control) by any person or per­
sons for a common business purpose. and 
Includes all such activities whether per­
formed In one or more establishments or by 
one or more corporate or other organiza­
tional UnIts including departments of an 
establlshment operated through leasing ar­
rangements, but shall not Include the re­
lated activities performed for such enter. 
prise by an Independent contractor • • ' . 

The scope and application of this defini­
tion is discussed in Part 776 of this chap­
ter and in §§ 779.200-"179.235 of this 
chapter. 

§ 784.11 "Establishment". 

As used In the Act (including the pro­
vision quoted below in § 784.12), the term 
"establishment", which is not speCially 
defined therein, refers to a "distinct 
physical place of business" rather than 
to "an entire business or enterprise" 
which may include several separate 
places of bUSiness. This is consistent 
with the meaning of the term as it is 
normally used In bUSiness and in govern­
ment, is judiCially settled, and has been 
recognized in the Congress In the course 
of enactment of amendatory legislation 
(Phillips v. walling, 324 U.S. 490; Mit­
chell v. Bekins Van & Storage Co .• 352 
U.S. 1027; 95 Congo Rec. 12505. 12579, 
14877; H. Rept. No. 1455. 81st Cong., 1st 
Sess., p. 25). This is the meaning of the 
term as used in sections 3(r), 3(s), and 
6(b) of the Act. 

§ 784.12 "Enterpriee engaged in eom­
merce or in the production of goode 
for eonuneree". 

Portions of the definition of "enter­
prise engaged In commerce or In the 

"production of goods for commerce" (Act 
section 3(s» which may in some situa~' 
tions determine the application of pro. 
visions of the Act to employees emplOyed 
by employers engaged in the procure­
ment, processing, or distribution of 
aquatic products are as follows: 

(s) "Enterprise engaged In commerce or 
In the production of goods for commerce" 
means any of the following In the actlvltl •• 
of which employees are so engaged. InClUding 
employees handling . selling, or otherwise 
working on goods that have been moved In 
or produced for commerce by any person: 

(3) any estabIlshment of any such enter. 
prise • • • which has employees engaged 
ln commerce or In the production of goods 
for commerce If the annual gross volume ot 
sales of such enterprise Is not less than 
$1.000.000. 

Provided, Than an establishment shall .not 
be considered to be an enterprise engaged 
In. commerl!e or In the production of goods 
tor commerce, or a part of an enterprise en. 
gaged ln commerce or In the production of 
goods for commerce. and the sales of such 
establishment shall not be Included for the 
purpose of determining the annual grtl6S 
volume of sales of any enterprise for the 
purpose of this subsection. If the only em· 
ployees of such establishment are the owner 
thereof or persons standing In the relatlon· 
ship of parent, spouse. or child of such 
owner. 

The application of this definition is 
considered in Part 776 of this chapter. 
§ 784.13 "Commerce". 

"Commerce" as used in the Act in­
cludes interstate and foreign commerce. 
It is defined in section 3(b) of the Act 
to mean "trade. commerce, transporta­
tion, transmission, or communication 
among the several States or between any 
State and any place outside thereof." 
(For the definition of "state", see § 784.· 
16.) The application of this definition 
and the kinds of activities which it in· 
cludes are discussed at length in Part 776 
of this chapter dealing with the general 
coverage of the Act. 

§ 784.14 "Production". 

To understand the meaning of "pro­
duction" of goods for commerce as used 
in the Act it is necessary to refer to the 
definition in section 3 (j) of the term 
"produced". A detailed discussion of the 
application of the term as defined is 
contained in Part 776 of this ch8pt~r, 
dealing with the general coverage of the 
Act. Section 3(j) provides that "pro· 
duced" as used in the Act "means pro· 
duced, manufactured. Inined. handled, 
or in any other manner worked on in anY 
State; and for the purposes of this Act 
an elllployee shall be deemed to have 
been engaged in the production of goods 
if such employee was employed in pro­
ducing, manufacturing, mining, han' 
dling, transporting, or in any other man· 
ner working on such goods, or in anY 
closely related process or occupation di­
rectly essential to the production thereot, 
in any State." (For the definition of 
"State" see § 7M.16.) 

§ 784.15 "Good.". 

The definition In section 3 (i) of the 
Act states that "goods". as used in the 
Act. means "goods (including ships and 
tnarine equlpment) , wares, prodUCts, 
commodities. merchandise, or articles or 
subjects of commerce of any character, 
or any part or Ingredient thereot, but 
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does not Include goods after their delIv­
ery Into the actual physical possession 
of the ultimate consumer thereof other 
than a producer, manufacturer, or proc­
essor thereof." Part 776 of this chapter, 
dealing with the general coverage of the 
Act, contains a detailed discussion of the 
application of this definition and what Is 
Included in it. 

§ 784.16 "Slale". 

As used in the Act, "state" means "any 
State of the United states or the Dis­
trict of Columbia or any Territory or 
possession of the United states" (Act, 
section 3(c». The application of this 
detlnitlon in determining questions of 
coverage under the Act's definition of 
"commerce" and "p rod u c e d" (see 
II 784.13, 784.14) Is discussed In Part 776 
of this chapter, dealing with general 
c~verage. 

§ 784.17 "Regular rale". 

As explained in Part 778 of tWs chap­
ter, dealing with overtime compensjl<tion, 
employees subject to the overtIme pay 
provisions of the Act must generally re­
ceive foI' their overtime work In any 
workweek as provided In the Act not less 
than one and one-half times their regu­
lar rates of pay. Section 7(d) of the Act 
defines the term "regular rate" "to in­
clude all remuneration for employment 
paid to, or on behalf of, the employee" 
except certain payments which are ex­
pressly described in and excluded by the 
statutory definition. This definition, 
wWch Is discussed at length in Part 778 
of this chapter, determines the regular 
rate upon which time and one-half over­
t ime compensation must be computed 
under section 7(a) of the Act for em­
ployees within Its general coverage who 
are not exempt from the overtime provi­
sions under either of the fishery and 
seafood exemptions provided by sections 
13(a) (15) and 13(b) (4) or under so!pe 
other exemption contained In the Act. 
It should be noted that if such an em­
ployee Is not hlmself engaged In com­
merce or In the production of goods for 
commerce as defined by the Act and In 
the courts, and is witWn the Act's cover­
age only by reason of hls employment In 
an enterprise engaged in commerce or 
in the production of goods for commerce, 
under the amendments to the Act effec­
tive on September 3, 1961, there Is no ob­
ligation to pay overtime to hlm until 
September 3, 1963, as explained below In 
§ 784.25. 

APPLICATION OF COVERAGE AND ExEMPTION 
PROVISIONS OF THE ACT 

§ 784.18 Basic coverage in general 

Except as otherwise provided In spe­
cific exemptions, the m1n1.mum wage, 
overtime pay, and cWld labor standards 
of the Act are genera.Uy applicable to 
employees who engage In specified activ­
ities concerned with Interstate or foreign 
commerce. The employment of oppres­
sive child labor in or about establish­
ments producing goods for such com­
merce Is also restricted by the Act. 
Beginning on September 3, 1961, the 
monetary and child labor standards of 
the Act are also generally applicable to 
other employees, not specifically ex­
empted, who are employed In specified 
enterprises engaged In such commerce 
or In the production of goods for such 
commerce. The monetary standards 
applicable to all the foregoing employ-
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ees, covered under the provisions dis­
cussed below In §§ 784.19 and 784 20, are 
exPlained subsequently In I 784 .23 to 
784.25 of this Subpart A. The employ r 
must observe these monetary standa ds 
with respect to all such employees In h.Is 
employ except those v; ho may be denil-d 
one or both of these benefits by /'vlrt\le 
of some specific exemption provision of 
the Act, such as section 13(a) (!7~ or 13 
(b) (4). It should be noted that enter­
prises having employees subject to these 
exemptions may also have other employ­
ees who may be exempt under section 13 
(a) (1) of the Act, subject to cond.tlons 

specified in regulations, as employees 
employed In a bona fide executive, ad­
ministrative, or professional capacity, or 
In the capaCity of o\ltside salesman. The 
regulations governing these exemptlQns 
are set forth and explained In Part 541 
of this chapter. 

§ 784.19 Commerce aClivilie. of em­
ployee •. 

The Fair Labor Standards Act has ap­
plied since 1938 to all employees, not 
specifically exempted, who are engaged 
(a) In interstate or foreign commerce or 
(b) In the production of goods for such 
commerce, which Is defined to Include 
any closely related process or occupation 
directly essential to such production (29 
U.S.C. 206 (a), 207(110); and see §I 784.13 
to 784.16 for definitions governing the 
scope of tWs coverage>. The Act as 
amended In 1961 continues this coverage. 
In general, employees of businesses con­
cerned with fisheries and with operations 
on seafood and other \3quatic products 
are engaged in interstate or foreign com­
merce o{ in the production of goods for 
such ~mmerce, as defined In the Act, 
and are subject to the Act's provisIOns 
except as otherwise provided In sections 
13(a) (5) and 13(b) (4) or other express 
exemptions. A detalled disc' sslon of 
the activities In commerce or In the pro­
duction of goods for commerce which 
will bring an employee under the Act Is 
contained In Part 776 of this chapter, 
dealing with general coverage. 

§ 784.20 Commerce aCliviti~ of enler­
prise in which employee J emplo} d_ 

Under amendments to the Fair Labor 
Standards Act effective September 3, 
1961 (Pub. Law 87-30, 75 Stat. 65), em­
ployees not covered by reason of their 
personal engagement in interstate com­
merce activities, as explained in f 784 ,19, 
are nevertheless brought within the C(YV­

erage of the Act If they are employed In 
an enterprise which Is defined 10 section 
3 (s) of the Act a.s an enterprise engaged 
In commerce or In the prod\lctlon of 
goods for commerce, or by an establish­
ment described In section 3 (5) (3) of the 
Act (see § 784.12.) Such employees, it 
not exempt from minimum wages and 
overtime pay under section 13(0) (5) or 
eXempt from overtime pay under section 
13 (b) (4), will have to be paid In accord­
ance with these monetary standards ot 
the Act unless expressly exempt und r 
some other pro\ision. This would en­
erally be true of employees rmploycd in 
enterprises and by establlshml'nts n­
gaged In the procuremrnt process1lli, 
marketing or distribution of seafood and 
other aquatic prod\lc ,where the enter­
prise has an annual gross sales 'olume 
of l.OOO,OOO or more Enterp co~­
age Is more fully discussed In Part '1.6 
of this chapter, d ling with g n ral 
coverage. 

~ 781.2.2 
In ("0" rna 
Ion. 
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Act "are to be narrowly construed 
against the employer seeking to assert 
them" and their application l!mited to 
those who come "plainly and unmistak­
ably within their terms and spirit." 
This cQnstruction of the exemptions is 
necessary to carry out the broad objec­
tives for which the Act was passed 
(Phillips v. Walling, 324 U.S. 490; 
Mitchell v. Kentucky Finance Co., supra; 
Arnold v. Kanowsky, supra; Calaf v. 
Gonzalez, 127 F. 2d 934; Bowie v. Gon­
zalez, 117 F. 2d 11; Mitchell v. Stinson, 
217 F. 2d 210; Fleming v. Hawkeye Pearl 
Button Co., 113 F. 2d 52). 

§ 784.23 Minimum wages and overtIme 
pay (or "old" and "new" coverage. 

Under the Act as amended in 1961, 
an employer may have some employees 
subject to Its minimum wage, overtime 
pay, or child labor provisions who would 
be covered by such provisions under the 
"old" law even if the amendments had 
not been enacted, and other employees 
whose coverage under such provisions 
was provided for the first time by the 
1961 amendments. As previously ex­
plained, such provisions of the Act, as 
amended, may apply to an employee by 
reason of the activities in which he Is 
individually engaged, or because he is 
employed in an enterprise whose activi­
ties satisfy the conditions prescribed in 
the law. However, the minimum wage 
rates and overtime pay provisions will 
not be uniform for all such employees 
until September 3, 1965. On and after 
that date, every such employee subject 
to the minimum wage provisions will 
be entitled to not less than $1.25 an hour 
and every such employee subject to the 
overtime provisions will be entitled to 
overtime pay for all hours worked in 
excess of 40 in a workweek at a rate not 
less than one and one-half times his 
regular rate of pay. In contrast, during 
the period beginning with the effective 
date of the 1961 amendments on SeP­
tember 3, 1961 and ending September 2, 
1965, the minimum wage rates applicable 
to employees subject to the minimum 
wage provisions, and the overtime pay 
provisions applicable to such employees 
who are not specifically exempt there­
from, will be different for employees in 
employment brought under the Act for 
the first time by the amendments than 
for employees whose coverage may be 
based on the "old" provisions of the Act. 
During this period employees whose 
coverage depends on the "new" provi­
sions may be paid a lower minimum wage 
rate than those covered under the "old" 
prOVisions and may be employed for a 
longer workweek without overtime pay 
as specified in the Act. Accordingly: 
employers who do not wish to pay to 
all covered employees the minimum 
wages and overtime pay required for em­
ployees covered under the "old" pro­
visions will need to identify those em­
ployees who are covered under the "old" 
and those who are covered under the 
"new" provisions when wages are com­
puted and paid under the Act. 
§·784.24 Pay standard. for employees 

subject to "old" coverage of the Act. 

The 1961 amendments did not change 
the tests described in § 784.20 by which 
coverage based on the employee's indi­
vidual activities is determined.. Any 
employee whose employment satisfies 
these tests and would not have come 
within some exemption (such as section 

13(a) (5» in the Act prior to the 1961 
amendments is subject to the "old" pro­
visions of the law and entitled to a 
minimum wage of at least $1.15 an hour 
beginning September 3., 1961 and not less 
than $1.25 an hour beginning Septem­
ber 3,1963 (29 U.S.C. 206(a) (1», unless 
expressly exempted by some provision 
of the amended Act. Such an employee 
is also entitled to overtime pay for hours 
worked in excess of 40 in any workweek 
at a rate not less than one and one-half 
times his regular rate of pay (29 U.S.C. 
207(a) (1», unless expressly exempt 
from overtime by some exemption such 
as section 13(b) (4). (Minimum wage 
rates in Puerto Rico, the Virgin Islands, 
and American Samoa are governed by 
special provisions of the Act (29 U.S.C. 
206(a) (3); 206(c) J Information on 
these rates is available at any office of 
the Wage and Hour and Publ!c Contracts 
Divisions. 

§ 784.25 Pay standards for "newly cov­
ered" employees. 

There are some employees whose in­
dividual activities would not bring them 
within the minimum wage or overtime 
pay provisions of the Act as it was prior 
to the 1961 amendments, but who are 
brought within minimum wage or over­
time coverage or )X>th for the first time 
by the new "e!ft"erprise" coverage pro­
visions or changes in exemptions, or 
both, which were enacted as part of the 
amendments and made effective' Sep­
tember 3, 1961. Typical of such em­
ployees are those who, regardless of any 
engagement in commerce or in the pro­
duction of goods for commerce, were 
exempt from minimum wages as well as 
overtime pay by virtue of section 13(a) 
(5) of the Act until the 1961 amend­
ments, but who by virtue of these 
amendments are exempt only from over­
time pay on and after September 3, 1961, 
under the amended section 13 (d) (4) of 
the Act. These "newly covered" em­
ployees for whom no specific exemption 
has been retained or provided in the 
a~ndments must be paid not less than 
the minimum wages for hours worked 
and unless exempted by section 13(d) 
(4) or some other provision, not less than 
qne and one-half times their regular 
rates of pay (see § 784.18) for overtime, 
as shown in the following schedule: 

Beginning: 
Yinimum wage Overtime pay 

(~o¥(:i)C' (29 U.S.C. 207(a)(2» 

Sept. 3, 1001..___ $t an hour ___ _ 
Sept. 3, 1963 .. _._ No change .... 

Sept. 3,1964.._ .. $1.16 an hour_. 

Sept. 3, 1965 I $1.26 an hour .. 
Qnd thereafter. 

~~~; ~:~=in B· 
workweek. 

After 42 bours in a 
workweek. 

Alter 40 hours in a 
workweek. 

1 Requirements identical to those for employees under 
"old" coverage. (Minimum wage rates for newly cov­
ered e,mployees in Puerto Rico, the Virgin Islands, and 
American Samoa are set by wage ordor on recommends-

~Cc)%if.ec~':;~~::[';ncg::'~~~~t~ ~a~~;' ::i~!a 
at any Office of the Wage and Hour and Public Contracts 
Divisions.) 

Subpart 8--Exemption Provisions Re­
lating to Fishing and Aquatic 
Products 

THE STATUTORY PROVISIONS 

§ 784.100 The section 13(a) (5) exemp­
tion. 

Section 13(a) (5) grants an exemption 
from both the minimum wage lmd the 
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overtime requirements of the Act and 
applies to "any employee employed in the 
catching, taking, propagating, harvest­
ing, cultivating, or farming of any kind 
of fish, shellfish, crustacea, sponges, sea­
weeds, or other aquatic forms of animal 
and vegetable life, or in the first proc­
essing, canning or packing of such ma­
rine products at sea as an incident to, 
or in conjunction with, such fi shing op_ 
erations, including the going to and re­
turning from work and loading and 
unloading when performed by any such 
employee." 
§ 784.101 The sec tion 13(b) (4) exemp. 

tion. 

Section 13(b) (4) grants an exemption 
only from the overtime requirements of 
the Act and applies to "any employee 
employed in the canning, processing, 
marketing, freezing, curing, storing, 
packing for shipment, or distributing of 
any kind of fish, shellfish, or other 
aquatic forms of animal or vegetable 
life, or any byproduct thereof." 

LEGISLATIVE HISTORY OF EXEMPTIONS 

§ 784.102 General legislative history. 

(a) As originally enacted in 1938, the 
Fair Labor Standards Act provided an 
exemption from both the minimum wage 
requirements of section 6 and the over­
time pay requirements of section 7 wrjch 
was made applicable to "any employee 
employed in the catching, taking, har­
vesting, cultivating, or farming of any 
kind of fish, shellfish, crustacea, sponges, 
seaweeds or other aquatic forms of ani­
mal and vegetable life, including the 
going to and returning from work and 
including employment in the loading, 
unloading, or packing of such products 
for shipment or in propagating, process­
ing, marketing, freezing, canning, curing, 
storing, or distributing the above prod­
ucts or byproducts thereof" (52 stat. 
1060, sec. 13 (a) (5) ). 

(b) In 1949 the minimum wage was 
extended to employees employed in can­
ning such products by deleting the word 
"canning" from the above exemption, 
adding the parenthetical phrase "(other 
than canning) " after the word "process· 
ing" therein, and providing a new ex­
emption in section 13 (b) (4), from over­
time pay provisions only, applicable to 
"any employee employed in the canning 
of any kind of fish, shellfish, or other 
aquatiC forms of animal or vegetable life, 
or any byproduct thereof". All other 
employees included in the original mini­
mum wage and overtime exemption reo 
mained within it (63 stat. 910) . 

(c) By the Fair Labor Standards 
Amendments of 1961, effective Septem­
ber 3, 1961 (75 Stat. 65), both these 
exemptions were further revised to read 
as set forth in §§ 784.100 and 784.101. 
The effect of this change was to provide 
a means of equalizing the application of 
the Act as between canning employeEiti 
and employees employed in other proc­
essing, marketing, and distributint:. of 
aquatic products on shore, to whom IIlIID­
mum wage protection, formerly provided 
only for canning employees, was ex­
tended by this action. The 1961 amend­

-ments, however, left employees employed 
in fiShing, in fish farming, and in related 
occupations concerned with procure· 
ment of aquatic products from nature, 
under the existing exemption frolll 
minimum wages as well as overtime pay. 
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§ 784.103 Adoption of the e emption in 
the original 1938 Act. 

Although in the course of consIdera­
tion of the legislation in Congress be­
fore passage in 1938. provisions to 
exempt employment In fisheries and 
aquatic products activities took various 
forms, section 13(a) (5), as drafted by 
the conference committee and finally 
approved, followed the language of an 
amendment adopted during considera­
tion of the bill by the House of Repre­
sentatives on May 24, 1938, which was 
proposed by Congressman Bland of Vir­
ginia. He had, earlier on the same day, 
offered an amendment which had as its 
objective the exemption of the "fishery 
Industry", broadly defined. This amend­
ment had been defeated (83 Congo Rec. 
7408), as had an amendment subse­
quently offered by Congressman Mott of 
Oregon (to a pending amendment pro­
posed by Congressman Coffee of Ne­
braska) which would have provided an 
exemption for "industries engaged In 
prodUCing, processing, distributing, or 
handling • • • fishery or seafood prod­
ucts which are seasonal or perishable" 
(83 Congo Rec. 7421-7423). Against this 
background, when Congressman Bland 
offered his amendment which ultimately 
became section 13(a) (5) of the Act he 
took pains to explain: "This amend­
ment Is not the same. In the last amend­
ment I was trying to define the fishery 
Industry. I am now dealing with those 
persons who are exempt, and I call the 
attention of the Committee to the lan­
guage with respect to the employment 
of persons in agriculture • • • I am 
only asking for the seafood and fishery 
industry that which has been done for 
agriculture." It was after this explana­
tion that the amendment was adopted 
(83 Congo Rec. 7443). When the confer­
ence committee Ineluded in the final 
legislation this provision from the House 
0111, It omitted from the bill another 
: House provision granting an hours 

xemption for "employees in any place 
f employment" where the employer was 
engaged in the processing of or In can­
tng fresh fish or fresh seafood" and the 
l'ovlslon of the Senate bill providing an 

urs exemption for employees "em-
Joyed in connection with" the canning 
I' other packing of fish, etc. (see Mitchell 

Stinson, 217 F . 2d 210; McComb v. 
nsolldated Fisheries, 75 F . Supp. 798). 

1e indication in this legislative history 
I at the exemption in Its final form was 
tended to depend upon the employ­
ent of the particular employee In the 
ecified activities Is in accord with the 

itlon of the Department of Labor and 
h e weight of judicial authority. 
784.104 The 1949 amendments. 

In deleting employees employed in can­
ng aquatic products from the section 

3 (a) (5) exemption and providing them 
vith an exemption in like language from 
he overtime prOvisions only in section 
3 ~b) (4), the conferees on the Fair 
abor Standards Amendments of 1949 
id not indicate any intention to change 

a.ny way the category of employees 
'no would be exempt as "employed in 
e canning of" the aquatic products. 

the Supreme Court has pointed out 
~ a number of decisions, "When Con­
ress amended the Act in 1949 It pro­
Ide<!. that pre-1949 rulinllS and Inter­
relations by the Administrator should 
main In effect unless ll1conslstent with 

the statute as amended 63 Stat. 920" 
(Mitchell v. Kentucky FInance Co, 359 
U.S. 290). In connection with this ex­
emption the conference rcport peclfl­
cally indicates what operations are In­
cluded in the carrnlng process (see 
§ 784.143). In a CMe decided beror the 
1961 amendments to the Act, this was 
held to "indicate that Congress int('nd d 
that only those employees engaged in 
operations physically essential in the 
carrning of fish, such as cutting the fish, 
placing it In cans, labell!ng and packing 
the CBrlS for shipment are in the exempt 
category" (Mitchell V. Stinson, 217 F. _d 
210) . 

§ 734.105 The 1961 amendment . 

(a) The statement of the Managers 
on the Part of the House in the confer­
ence report on the Fair Labor Standards 
Amendmef1ts of 1961 (H. Rep. No. 327, 
87th Cong., 1st Sess., p. 16) refers to the 
fact that the changes made in sections 
13(a) (5) and 13(b) (4) originated in the 
Senate amendment to the House blll and 
'were not in the bill as passed by the 
House. In describing the Senate provi­
sion which was retained in the flnal leg­
Islation, the Managers stated that it 
"changes the exemption In the act for" 
the operations trBrlSferred to section 
13(b) (4) from section 13(a) (5) "from a 
minimum wage and overtime exemption 
to an overtime only .exemption." They 
further stated: "The present complete 
exemption is retained for employees em­
ployed in catching, propagating, taking, 
harvesting, cultivating, or farming fish 
and certain other marine products, or 
in the first processing, canning, or pack­
ing such marine products at sea as an 
Incident to, or in conjunction with, such 
fishing operations, Including the going 
to and returning from work and loading 
and unloading when performed by such 
an employee." In the report of the Sen­
ate committee on the provision included 
in the senate bill (8. Rep. No. 145, 87th 
Cong., 1st Sess., p. 33), the commlttee 
stated: "The bill would modify the min­
Imum wage and overtime exemption in 
section 13(a) (5) of the act for employees 
engaged in fishing and in specified activ­
ities on aquatic products." In further 
explanation, the report states that the 
blll would amend this section "to remove 
from this exemption those so-called on­
shore activities and leave the exemption 
applicable to 'offshore ' activities connect­
ed with the procurement of the aquatic 
products, including first processing, can­
ning or packing at sea performed as an 
incident to fishing operations, as well 
as employment in loading and unloading 
such products for shIpment ""hen per­
formed by any employee engaged ill these 
procurement operations." It Is further 
stated in the report that "persons who 
are employed in the actintles removed 
from the section 13(a) (5) e. emption II 
have mlninlUm wage protection but "'ill 
continue to be exempt from the 
Act's overtime requirements under an 
amended section 13(b) (4). The bill will 
thus have the effect of placing fish proc­
essing and fish canning on the same 
basis under the Act . There Is no logical 
rell.SlOn for treating them dl.!l:ercntly nne! 
their inclusIon ,,1 thin the Act' protec­
tion is desU'Bble and consistent th Its 
obJectiYes." 

~b) The I uage of the Man ers on 
the Part of the House tn th confer ce 
report and of the 8 nate commit In 
its report, as quoted bove, Is conststcn 

'. 
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ciples, generally an employee performing 
functions without which the named op­
erations could not go on ls, as a practical 
matter, "employed in" such operations. 
It ls also possible for an employee to come 
within the exemption provided by section 
13(a) (5) or section 13(b) (4) even though 
he does not directly participate in the 
physical acts which are performed on 
the enumerated marine products in 
carrying on the operations which are 
named in that section of the Act. Iiow­
ever, it ls not enough to establish the 
applicability of such an exemption that 
an employee ls hired by an employer who 
ls engaged in.one or more of the named 
operations or that the employee ls em­
ployed by an establishment or in an in­
dustry in which operations enumerated 
in section 13 (1\) (5) or section 13 (b) (4) 
are performed. The relationship between 
what he does and the performance of 
the named operations must be examined 
to determine whether an application of 
the above-stated principles to all the 
facts and circumstances will justify the 
conclusion that he ls "employed in" such 
operations within the intendment of the 
exemption provision. 

§ 784.107 Relationship of employee'. 
work to operations on the specified 
aquatic products. 

It ls also necessary to the application 
of the exemptions that the operations of 
which the elllJ>loyee's work ls a part be 
performed on the marine products 
named in the Act. Thus, the operatioIl3 
described in section 13(a) (5) must be 
performed with respect to "any kind of 
fish, shellfish, crustacea, sponges, sea­
weeds, or other aquatic forms of animal 
and vegetable life". The operatioIl3 
enumerated in section 13(b) (4) must be 
performed with respect to "any kind of 
fish, shellfish, or other aquatic forms of 
animal or vegetable life, or any t,y­
product thereof". Work performed on 
products which do not fall within these 
descriptions is not within the exemptions 
(Fleming v. Hawkeye Pearl Button Co., 
113 F. 2d 52; Mitchell v. Trade Winds, 
Inc., 289 F. 2d 278; Walling v. Haden, 153 
F. 2d 196). 
§ 784.108 Operations not included in 

named operations on forms of 
aquatic "liCe". 

Since the subject matter of the exemp­
tions ls concerned with "aquatic forms 
of animal and vegetable life", the courts 
have held that the manufacture of 
buttons from clam shells or the dredging 
of shells to be made into lime and cement 
are not exempt operations because the 
shel' are not living things (Fleming v. 
Hawkeye Pearl Button Co., 113 F. 2d 
62, Walling v. Haden, 153 F 2d 196, 
certiorari denied 328 U.S. 866) Simi­
larly, the production of such Items as 
crushed shell and grit, shell lime, pearl 
buttons, knife handles, novelties. liquid 
glue, isinglass, pearl essence and fortified 
or refined fish 011 ls not wi thin these 
exemptions. 

§ 781.109 Manufacture of supplies for 
named operations is not exempt. 

Employment in the manufacture of 
supplies for the named operations ls not 
employment in the named operations on 
aquatic forms of life. Thus, the exemp-

on ls not applicable to the manufacture 
of boxes, barrels, or Ice by a seafood 
processor for packing or shipping Its sea­
food products or for use of the Ice in Its 

fishing vessels. These oper ations, whf 
performed by an independen t manufac­
turer, would likewise not be exempt (Dize 
v. Maddrlx, 144 F. 2d 284 (C.A. 4), af­
firmed 324 U.S. 697, and approved on th is 
POint in Farmers' Reservoir Co. v. Mc­
Comb, 337 U.S. 755). 

§ 784.110 Performin~ operations both 
on n onaqua tic p roducts and n am ed 
aquatic products. 

By their terms, sections 13 (a) (5) and 
13 (b) (4) provide no exemption with re­
spect to operations performed on any 
products other than the aquatic products 
named in these subsections (see § 784.-
107). Accordingly, neither of the ex­
emptions ls applicable to the making of 
any commodities from ingredients only 
part of which consist of such aquatic 
products, If a substantial amount of 
other products is contained in the com­
modity so produced (compare Walling v. 
Bridgeman-Russell Co., 6 Labor Cases 
61,422, 2 WH Cases 785 (D. Minn.> and 
Miller v. Litchfield Creamery Co., 11 
Labor Cases 63,247, 5 WH Cases 1039 
(N.D. Ind'>, with Mitchell v. Trade 
Winds, Inc., 289 F. 2d 278). Thus, the 
first processing, canning, or processing of 
codfish cakes, clam chowder, dog food, 
crabcakes, or livestock food containing 
aquatic products ls often not exempt 
within the meaning of the relevant 
exemptions. 
§ 784.111 Operations on named p roduct. 

with substantial amounts of other in· 
gredients are not exempt. 

To exempt employees employed in first 
processing, canning, or processing prod­
ucts composed of the named commodi­
ties and a substantial amount of in­
gredients not named in the exemptions 
would be contrary to the language and 
purposes of such exemptions which spe­
cifically enumerate the commodities on 
which exempt operations were intended 
to be performed. Consequently, in such 
situations all operations performed on 
the mixed products at and from the 
time of the addition of the foreign in­
gredients, including those activities 
which are an integral part of first proc­
essing, canning or processing are non­
exempt activities. However, activities 
performed in connection with such oper­
ations on the named aquatic products 
prior to the addition of the foreign in­
gredients are deemed exempt operations 
under the applicable exemption. Where 
the commodity produced from nam ed 
aquatic products contains an insubstan ­
tial amount of products not named in the 
exemption, the operations will be con­
sidered as performed on the aquatic 
products and handling and preparation 
of the foreign ingredients for use in the 
exempt operations will also be consid­
ered as exempt activities. 
§ 784.112 Substantial amounts of non· 

aquatic products; enforcement policy. 

As an enforcement policy In applying 
the principles stated in §§ 784.110 and 
784.111, if more than 20 percent of a 
commodity consists of products other 
than aquatic products named In section 
13 (a) (5) or 13 (b) (4), the commodity 
will be deemed to contain a substantial 
amount of such nonaquatlc products. 
§ 784.113 Work rel a ted to n amed opera . 

tions performed in off. or dead ·sea. 
son. 

Generally, during the dead or inactive 
season when operations named in sec-
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tion 13 (a ) (5) or 13 (b) (4) are not being 
performed on the speCified aquatic forms 
of life, employees performing work reo 
lating to the plant or equipment which 
is used in such operations during the 
active season are not exempt. Dlustra. 
t ive of such employees are those who 
repair, overhaul, or recondition fishing 
equipment or processing or canning 
equipment and machinery during the 
off-season periods when fishing, proc­
essing, or canning is not going on. An 
exemption provided for employees em. 
ployed "in" specified operations is plainly 
not intended to apply to employees em­
ployed in other activities during periods 
when the specified operations are not 
being carri!;d on, where their work Is 
funct ion ally remote from the actual con. 
duct of the operations for which exemp. 
tion is provided and is unaffected by the 
natural factors which the Congress relied 
on as r eason for exemption. The courts 
have recognized these principles. See 
Maneja v. Waialua, 349 U.S. 254 ; Mitch· 
ell v. Stinson, 217 F . 2d- 210; Maisonet 
v. Cen t ral Coloso, 6 Labor Cases (CCH) 
par . 61,337, 2 WH Cases 753 (D. P.R.); 
Abram v. San Joaquin Cotton Oil Co., 
49 F . SuPP. 393 (S.D. Calif'> , and Hea· 
burg v. Independent Oil Mill Inc., 46 
F. Supp. 751 (W.D. Tenn.l . On the 
oth er hand, there may be situations 
where employees performing certain 
preseason or postseason activities im· 
mediately prior or subsequent to carry· 
ing on operations named in section 
13 (a) (5) or section 13 (b) (4) are prop· 
erly to be considered as employed "in" 
the named operations because their 
work is so close in point of time and 
function to the conduct of the named 
operations that the employment is, as 
a practical matter, necessarily and di. 
rectly a part of carrying on the operation 
for which exemption was intended. De. 
pending on the facts and circumstances, 
this may be true, for example, of em· 
ployees who perform such work as plac· 
ing boats and other equipment in 
condition for use at the beginning of the 
fish ing season, and taking the necessary 
protective measures with respect to such 
equipment which are required In con· 
nection with t ermination of the named 
operatiOns at the end of the season. 
Where such work is Integrated with and 
is required for the actual conduct of the 
named operations on the specified 
aquatic forms of life, and is necessarily 
performed immediately before or im· 
mediately after such named operations, 
the employees performing it may be con· 
sidered as employed in the named opera­
t ions, so as to come within the exemption. 
It should be kept in mind that the rela· 
tionship between the work of an em· 
ployee and the named operations which 
ls required for exemption is not neces· 
sarily Identical with the relationshiP 
between such work and the production 
of goods for commerce which is suffclent 
to establish its general coverage under 
the Act. Thus, repair, overhaul, and 
recondit ioning work during the inactive 
season which does not come within the 
exemption is nevertheless closely related 
and directly essential to the production 
of goods for commerce which takes place 
during the active season and, therefore, 
is subject to the prOvisions of the Act 
(Farmers' Reservoir Co. v. McComb, 337 
U.S. 755; Mitchell v. Stinson, 217 F. 2d 
210 ; Bowie v. Gonzalez, 117 F . 2d 11; 
Weaver v. Pittsburgh Steamship Co , 
153 F. 2d 597, cert. den . 328 U.S. 858 ). 
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§ 784.114 Application of exemptions on 
o workweek basis. 

The general rule is that the unit of 
time to be used In determining the ap­
plication of the exemption to an em­
pl oyee Is the workweek (see Overnight 

otor Transportation Co. v. Missel, 316 
I _So 572; Mitchell v. Stinsen, 217 F. 2d 
10; Mitchell v. Hunt, 263 F. 2d 913; 
uerto Rico Tobacco Marketing Co-op. 
ss'n. v. McComb, 181 F. 2d 697). Thus, 
e workweek is the unit of time to be 
ken as the standard in determining 

he applicability to an employee of sec­
I n 13(a) (5) or section 13(b) (4) 

itchell v. Stinson, supra). An em­
loyee's workweek is a fixed and regu­
rly recurring period of 168 hours-­

even consecutive 24-hour periods. It 
ay begin at any hour of any day set 

y the employer and need not coincide 
i th the calendar week. Once the 
orkweek has been set it commences 
ach succeeding week on the same day 
nd at the same hour. Changing the 

~
orkweek for the purpose of escaping 

he requirements of the Act is not per­
i tted. If in any workweek an em­

ployee does only exempt work he is ex­
empt from the wage and hours provisions 
Df the Act during that workweek, irre­
spectlve of the nature of his work in any 

ther workweek or workweeks. An em­
loyce may thus be exempt in one work­
eek and not the next (see Mitchel! v. 

:>tinson, supra). But the burden of ef­
ecting segregation between exempt and 
onexempt work as between particular 
orkweek is on the employer (see Tobin 
. Elue Channel Corp., 198 F. 2d 245). 

784.115 Exempt and noncovered work 
performed during the workweek. 

The wage and hours requirements of 
e. Act do not apply to any employee 

urmg any workweek in which a portion 
f hIs activities falls within section 
3(a) (5) if no part of the remainder of 
is .activities is covered by the Act. 
rrmlarly, the overtime requirements are 
applicable in any workweek in which 
. ortion of an employee's activities falls 
!thm section 13(b) (4) if no part of the 

ainder of his acti"i ties is covered by 
Ie Act. Covered activities for purposes 

the above statements mean engage­
(lnt m commerce, or in the production 
goods for commerce, or in an occupa-

on closely related or directly essential 
such production or employment in an 

lterprise engaged in commerce or in 
1 production of goods for commerce 

explained in §§ 784.17 and 784.18. ' 

78~. 1l6 Exempt and nonexempt work 
In the same workweek. 

Where an employee, during any work­
ek, performs work that is exempt 
del' section 13(a) (5) or 13(b) (4) and 

.50 performs nonexempt work ~ome 
rt of which is covered by the Act, the' 

nimPtlOn will be deemed inapplicable 
ess the tune spent in performing non­

~mpt work during that week is not 
e stantial in amount. For enforce­
nt Purposes, nonexempt work will be 

rtSldered substantial in amount if more 
a.n 20 percent of the time worked by 

. ~ emploYee in a given workweek is de­
i ed to such work (see Mitchell v 
~son, 217 F. 2d 210). Where exempt 
~ anonexempt work is performed dur­
t or workWeek by an employee and is 

it; cannot be segregated so as to per­
separate measurement of the time 
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.spent in each, the employee will not be 
exempt (see Tobin v. Blue Channel Corp., 
198 ~. 2d 245; Walling v. Publ1c Quick 
Freezmg and Cold Storage Co., 62 F. 
Supp.924). 

§ 784.117 Combinations of work. exempt 

~he combination of exempt work un­
de~ sections 13(a) (5) and 13(b) (4) or 
of one of these sections with exe~Pt 
work under another section of the Act 
is permitted. Where a part of an em~ 
ployee's covered work in a workweek is 
exempt under section 13(a) (5) and the 
remainder is exempt under another sec­
tion which grants an exemption from 
the minimum wage and overtime provi­
sions of the Act, the wage and hours re­
quirements are not applicable. If the 
scope of the exemption Is not the same 
however, the exemption applicable U; 
the employee is that provided by which­
ever exemption provision Is more l1mited 
in scope unless , of course, the time spent 
m performing work which is nonexempt 
under the broader exemption is not sub­
stantial. For example, an employee may 
devote part of his workweek to work 
within section 13(b) (4) and the remain­
der to work exempt from both the mini­
mum wage and overtime requirements 
under another section of the Act. In 
such a case he must receive the minimum 
wage but is not required to receive time 
and one-half for his overtime work dur­
ing that week (Cf. Mitchel! v. Myrtle 
Grove Packing Co., 35Q U.S. 891; Tobin v. 
Blue Channel Corp., 198 F. 2d 245). 
Each activity is tested separately under 
the appl1cable exemption as though it 
were the sole activity of the employee 
for the whole workweek in question. 
Unless the employee meets all the re­
quirements of each exemption a combi­
nation exemption wouid not be available. 

§ 784.118 Work subject to different 
minimum wage rates in same work .. 
week. 

Work subject to different minimum 
wage rates in the same workweek calls 
for application of a rule similar to that 
generally applied where work subject to 
two exemptions unequal In scope is in­
volved. For example, section 13(b) (4) 
exempts both employment in canning 
and employment in processing other than 
canning of the named marine products 
from the overtime requirements, but the 
minimum wage requirements that must 
be observed for the two operations will 
not be the same until September 3, 1965. 
If employed in canning for his entire 
workweek, an employee will be entitled 
to the higher minimum wage rate pre­
scribed by section 6(a) of the Act; If 
employed in processing other than can­
ning throughout the workweek, he will 
be entitled only to the lower minimum 
wage rate prescribed by section 6(bJ. 
l;'rior to the 1961 amendments the situa­
tion differed only in that the Act pro­
vided a minimum wage exemption for 
the employment in processing other than 
canning. An employee employed in can­
ning in a particular workweek was en­
titled to the minimum wage applicable 
to such employment, however, even 
where Ws processmg of aquatic products 
for canning was intermingled in the 
same workweek with the processing of 
such products for other purposes (see 
Tobin v. Blue Channel Corp., 198 F. 2d 
245, approved in Mitchell v. Myrtle 
Grove Packing Co., 350 U.S. 891). 

GENrRAL CHARACTFR A. D SCOPE 01' Tit 
SECTION 13(a) (51 I' 1"r10' 

§ 784.1) 9 TI, .. c "mptinn i int .. nd I 
(or ,,"orl.. aITet ted I .. not ural r. (or. 

As Indicated by the leglslatlv hi tory 
the purpose of the se<'tion 13 (11) (5, x: 
emption IS to exempt from thc'mlnlmum 
wage and overtIme provl iOlls of the A t. 
employment in those activities In the 
fishing Industry that are controlled or 
materially alfected by natural tactors or 
elements, such as the vlcls.sltudes ot the 
weather, the changeable conditions ot 
the water, the run of the catch, and the 
Perishability of the products obtained 
(83 Congo Rec. 7408. 7443; S . Rep . No 
145, p. 33 on H.R. 3935, 87th Coni., 1 t 
sess.; Fleming V. Hawkeye Pearl Button 
Co., 113 F. 2d 52; Walling v. Haden, 153 
F. 2d 196. certiorari denled 328 US 866) 

§ 784.120 Effect of natural ( • .,tor On 
named operation .. 

The various actiVities enumerated in 
section 13(a) (5)-the catching, taking. 
propagating. harvesting, cultivating, or 
farming of aquatic forms of animal or 
vegetable life as well as "the going to 
and returning from work" are mat{'rlally 
controlled and affected by the natural 
elements. Similarly, the activities ot 
"first processing, canning or packing ot 
such marine produc~ at sea as an 
incident to, or in conjunction with, such 
fishing operations" are subject t.o the 
natural factors mentioned aOO\>e. The 
"loading and unloa.ding" of such aquatic 
products when pe'tformed at sea are also 
subject to the natural forces . 

§ 784.121 Application o( exemption to 
"offshore" activities in general. 

The expression "offshore activities" Is 
used to describe the category of named 
operations pertaining to the acquisition 
from nature of aquatic forms of animal 
and vegetable life. As originallY enacted 
in 1938, section 13(a) (5) exempted not 
only employees employed in such "off­
shore" or "trip" activities but also em­
ployees employed in related activities 
on shore which were similarly affected 
by the natural factors previously dis­
cussed (see § 784.103, and Fleming v 
Hawkeye Pearl Button Co .. 113 F . 2d 52). 
However, the intent of the 1961 amend­
ments to the Act was to remove from 
the exemption the so-caUed onshore ac­
tivities and "leave the exemption appli­
cable to 'offshore' activities conn(>cted 
with the procurement of the aquatic 
products·, (S. ReP. 145, 87th Cong. 1st 
sess., p. 33). Despite Its comprehensl\' 
reach (see H 784.105 and 784.106l, the 
exemption, llke the similar exemption in 
the Act for agriculture. Is "meant to ap­
ply only" to the activities named in 
the statute (see Maneja v. W lalua, 349 
U.S . 254; Farmers Reservoir Co v Ic­
Comb, 337 U.S. 755). 

§ 784.122 E. empt S.h"ri .... op"rati n . 

Employees engaged In the name!1 OP­
erations, such as "catching" or "takJng," 
are clearlY exempt. A1J indicated In 
§ 784.106, employees engaged in cttvttles 
that are "directly and nee rily part 
of" an enumerated operation are also 
exempt (Mitchell v Tnde WlnlU, Inc. 
289 F 2d 278,. The "catclling taking, 
propagating, harvest ng, cultivating. or 
farming" of the various forms of aquat c 
lite includes not onl}' the actu I per­
tormanc ot the actlvltl but also \.he 
usual duties Inherent In the occupation. 
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of those who perform the activities. 
Thus. the fisherman who is engaged in 
"catching" and "taking" must see to it 
that his lines. nets. seines. traps, and 
otlier equipment are not fouled and are 
in working order. He may aiso have ~ 
mend or replacl:! his lines or nets or repaU" 
or construct his traps. Such activities 
are an integral part of the operations 
of "catching" and "taking" of an aquatic 
product. 
§ 784.123 Operations performed as an 

integra ted part of fishing. 

Certain other activities performed on 
a fishing vessel in connection with named 
operations are, functionally and as a 
practical mat ter, directly and necessarily 
a part of such operations. For example, 
maintenance work performed by mem­
bers of the fishing crew during the 
course of the trip on the fishing boat 
would necessarily be a part of the fish­
ing operation, since the boat itself is as 
much a fishing instrument as the fishing 
rods or nets. Similarly, work required 
on the vessel to keep in good operating 
condition any equlpment used for proc­
essing, canning or packing the named 
aquatic products a.t sea is so necessary to 
the conduct of such operations that it 
must be considered a part of them and 
eXeDlRt. 
§ 784.124 Operations performed on fish­

ing equipment. 

On the principle sta~d in § 784.122, 
the replacement,. repair. mending, or 
construction of the fisherman's equip­
ment performed at the place of the fish­
ing operation would be exempt. Such 
activities performed in contemplation 
of the trip are also within the exemp­
tion if the work is so closely related both 
in point of time and function to the ac­
quisition of the aquatic life that it is 
really a part of the fishing operation or 
of "going to • • • work." For exam­
ple, under appropriale facts. the repair 
of the nets. or of the vessel, or the bulld­
ing of fish t rap frames on the shore 
immediately prior to the opening of the 
fishing season would be within the ex­
emption. Activities at the termination 
of a fishing trip which are similarly 
related in time and function to the ac­
tual conduct of fishing operations or 
"returning from work" may be within 
the exemption on like principles. Sim­
ilarly. the fact that the exemption is 
intended genera.l1y for "offshore" activi­
ties does not mean that it may not apply 
to employment in other activities per­
formed on shore which are so integrated 
with the conduct of actual fishing opera­
tions and functlona.l1y so necessary 
thereto that the employment is, in prac­
tical effect, directly and necessar ily a 
part of the fishing operations for which 
the exemption is intended. In such cir­
cumstances the exemption will apply. for 
example, to an employee employed by a 
vessel owner to watch the fishing vessel. 
Its equipment, and the catch when it 
comes to port, check the mooring lines, 
operate bilge pumps and heat ing and 
cooling systems on the vessel, and assist 
in the loading and unloading of the fish­
Ing equipment and the catch. Work of 
the kinds referred to may be exempt 
when performed by the fisherman him­
self or by some other employee of the 
fishing organization . However, the ex-

emption would not apply to employees of 
a manufacturer of supplies or to em­
ployees of independent shops which re­
pair boats and equipment (Dlze v. 
Maddrlx. 144 F. 2d 584 aftlrmed 324 
U.S. 697). 
§ 784.125 Going to and returning from 

work. 
The phrase "including the going to 

and returning from work" relates to the 
preceding named operations which per­
tain to the procuring and appropriation 
of seafood and other forms of aquatic 
life from nature. ThE' expression ob­
viously includes the time spent by fish­
ermen and others who go to and from 
the fishing grounds or other locations 
where the aquatic life is reduced to pos­
session. If going to work requires fisher­
men to prepare and carry the equipment 
required for the fishing operation, this 
would be tncluded within the exemption. 
In performing such travel the fishermen 
may be required to row, guide or sail 
the boat or otherwise assist in its opera­
tion. Similarly. if an employee were 
digging for clams or other shellfish or 
gathering seaweed on the sand or rocks 
it might be necessary to drive a truck 
or other vehicle to reach his destination. 
Such activities are exempt within the 
meaning of this language. However, the 
phrase does not apply to employees who 
are not employed in the activities in­
volved in the acquisition of aquatic ani­
mal or vegetable llfe. such as those going 
to or returning from work at processing 
or refrigerator plants or wholesale es­
tablishments. 
§ 784.126 Loading and unloading. 

• The term "loading and unloading" ap­
plies to activities connected with the re­
moval of aquatic products from the fish­
ing vessel and their Initial movement to 
markets or processing pll>nts. The term, 
however, is not without limitation. The 
statute by its clear language makes these 
activities exempt only when performed by 
any employee employed in the procure­
ment activities enumerated in section 
13 (a) (5), This limitation is confirmed 
by the legislative history of the 1961 
amendments which effectuated this 
change in the application of this term 
(S. Rep. 145, 87th Cong., 1st sess., p. 33). 
Consequently, members of the fishing 
crew engaged in loading and unloading 
the catch of the vessel to another vessel 
at sea or at the dockside would be en­
gaging in exempt activities within the 
meaning of section 13(a) (5). On the 
other hand, dock workers performing the 
same kind of tasks would not be within 
the exemption. 
§ 784.127 Operation of the fishing ves­

sel. 

In extending the minimum wage to 
seamen on American vesseis by limiting 
the exemption from minimum wages and 
overtime provided by section 13(a) (14) 
of the Act to "any employee employed 
as a seaman on a vessel other than an 
American vessel," and at the same time 
extending the minimum wage to "on­
shore" but not "offshore" operations 
concerned with aquatic products, the 
Congress. in the 1961 amendments to the 
Act, did not indicate any intent to re­
move the crews of fishing vessels en­
gaged in operations named in section 
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13(a) (5) from the exemption provided 
by that section. The exemption provid­
ed by section 13(a) (14), above noted. 
and the general exemption in section 
13(b) (6) from overtime for "any em­
ployee employed as a seamen" (wheth­
er or not on an American vessel) apply. 
in general. to employees. working aboard 
vessels whose services are rendered pri­
marily' as an aid to navigation. It ap­
pears, however, that it is not the custom 
or practice in the fishing industry for a 
fishing vessel to have two crews namely 
a fishing crew whose duty it is primarily 
to fish and to perform other duties in­
cidental thereto and a navigational crew 
whose duty it is primarily to operate the 
boat. Where. as is the typical situation. 
there is but one crew which performs all 
these functions. the section 13(a) (5) 
exemption would apply to Its members. 
For a further explanation of the sea­
man's exemption see Part 783 of this 
chapter. 
§ 784.128 Office and clerical employees 

under section 13(a) (5). 

Office and clerical employees. such as 
bookkeepers, stenographers, typists, and 
others who perform general office work 
of a firm engaged in operating fishing 
boats are not for that reason within the 
section 13(a) (5) exemption. Under the 
principles stated in § 784.106, their gen­
eral office activities are not a part of any 
of the named operations even when they 
are selling. taking and putting up orders. 
or recording sales, taking cash or mak­
ing telephone connections for customer 
or dealer calls. Employment in the spe­
cific activities enumerated in the preced­
ing sentence would ordinarily, however. 
be exempt under section 13(b) (4) since 
such activities constitute "marketing" 01' 
"distributing" within the meaning of 
that exemption (see § 784.157>. In cer­
tain circumstances, office or clerical em­
ployees may come within the section 
13(a) (5) ezemption. If, for example. it 
is necessary to the conduct of the fishing 
operations that such employees accom­
pany a fishing expedition to the fishing 
grounds to perform certain work re­
quired there in connection with the 
catch, their employment under such cir­
cumstances may. as a practical matter. 
be directly and necessarily a part of the 
operations for which exemption was in­
tended. In which event the exemption 
would apply to them. 
FIRST PROCESSING. CANNING. OR PACICING 

OF MARINE PRODUCTS UNDER SECTION 
13(a) (5) 

§ 784.129 Requirements for exemption 
of first processing, etc., at seu. 

A complete exemption from minimuDl 
and overtime wages is provided by sec­
tion 13(a) (5) for employees employed 
in the operations of first processing. can­
ning. or packing of marine products at 
sea as an incident to. or in conjunctIOn 
with "such" fishing operations-that is. 
the fishing operations of the fishing ves­
sel (S. Rep. 145. 87th Cong., 1st sess .. 
p. 33). To qualify under this part. of 
the exemption, there must be a showmg 
that (1) the work of the employees 15 
such that they are, within the meaning 
of the Act, employed in one or more of 
the named operations of 1irst processing, 
canning or packing, (2) such operations 
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aTe perf01'lDed as an incident to, or In... 
conjuctlon with, fiahlng operations of 
the vessel. (3) such operations are per­
formed at sea, and (4) such operations 
are performed on the marlne products 
speclfled In the statute. 
§ 784.130 "Marine producb." 

The marine products which form the 
basl.s of the exemption are the' "fish, 
shellfu;h, crustacea, sponges, seaweeds, 
or other aquatic forms of animal and 
vegetable ille" mentioned In section 
13(a) (5), The exemption contemplates 
lIQuatic products currently or recently 
acquired and In the form obtained from 
~Ile sea, since the language of the ex­

I Fmptlon clearly indicates the named 
,)peratlons of first processing, canning, 
I)r packing must be performed "at sea" 

~
d "as an incident to, or In conjunction 

, th", tlshlng operations. Also, such 
• 'marine products" are Umlted to aquatic 
jrorms of "ille." 
§ 784.131 "At eea." 

The "at ses," requirement must be 
construed In context and In such man­
ner as to accompll.sh the statutory ob­
Jective. The section 13 (a) (5) exemption 
l.a for the "catching, taking, propagat­
lng, harvesting," etc., of "aquatic forms 
of animal and vegetable ·ille." There 
18 no l1m1tatlon as to where these ac­
tivities must take place other than, as 
the legl.slatlve history indicates, that 
they are "offshore" activities. Since the 
purpose of the 1961 amendments Is to 
exempt the "first processing, canning 
or packing such marlne products at sea 
as an incident to, or In COnjunction with, 
such tIshlng operations," It would frus­
trate thla objective to give the phrase 
"at sea" a technical or special meaning. 
For example, to define "at sea;' to In­
elude only bodies of water subject to the 
ebb and fiow of the t ides or to sallne 
~1a.tera would exclude the Great Lakes 
vrll1ch Obviously would not comport with 
the legislative Intent. On the other 
~l&nd, one performing the named actlrt­
ties of first processing, canning, or pack­
~tlg within the Umlts of a port or harbor 
U, not performing them "at sea" within 
~ be meaning of the leglslatlve Intent 
_ J ough the situs of performance Is 
I Ubject to tidewaters. In any event It 
~ rould not appear necessary to draw a 
p rec1se line as to what constitutes "at 
s ea." operations, for, as a practical mat­
~. , such first processing, canning, or 
p aclt1ng operations are those closely con-

eeted with the. physical catching of the 
6 and are performed on the ftsh1ng 
, el shortly or immediately following 

ile "catching" and "taking" of the &h. 
'784.132 "As an incident to, 01" in eon. 

janetion with" fi.hin. operations. 

The statutory language makes clear 
Ihat the "first processing, canning or 
~ack1ng," unllke the other named opera­
tions of "catching, taking, propagating, 
Ilarvestlng, cultivating, or farming" are 
1I.0t exempt operations in and of them­
!elves. They are exempt only when per­
tormed "as an incident to, or In conjunc­
\lon with such fishing operations" (see 

!'armers Reservoir Co. v. McComb,' 337 
tT.S. 755). It Is apparent from the con­
text that the language "such flsh1Di 

operations" refers to the prlnclpal named 
operations of "catching, taking, propa­
gating, harvesting, cultivating, or farm­
Ing" as performed by the fishermen or 
ftsh1ng vessel (compare Bowie v. Gon­
zalez, 117 F. 2d 11). Therefore to be 
"an incident to, or In conjunction with 
such ftshlng operatloIl}," the first 
processing, canning, or packing must 
take place upon the vessel that Is en­
gaged In the phySical catching, taking, 
etc., of the fish, ThIs Is made abun­
dantly clear by the legislative history, 
In Senate Report No~ 145, 87th Congres.q , 

1st session, at page 33, It pointed out: 
Por the .ame reasons, there was included 

in oectlon 13 (a) (6) as amended by the bill 
an exemption for the "tlrst processing, can. 
ning or packing" of marine products "at sea 
as an incident to, or In conjunction with 
such fishing operations." The purpose of 
this additional prov1slon Is to make certain 
that t he Act w1ll be uniformly appUcable 
to aU employees on tM tlahlng vessel in­
cluding those employees on the vessel who 
may be engaged In these activities at oea as 
an incident to the tI.sh1ng ope#ons con· 
<1,ucted by the vessel. 

In accordance with this purpose of the 
section. the exemption Is avaIlable to 
an employee on a ftshlng vessel who Is 
engaged In first processing fish caught 
by ftsh1ng employees of that same ftsh1ng 
vessel ; it would not be available to such 
an employee If some or all of the fish 
being first processed were obtained from 
other ftshlng vessels, regardless of the 
relationship, financial or otherwise, be­
tween such vessels (cf. Mitchell v, Hunt, 
263 F . 2d 913; Farmers ReservolI' Co, v. 
McComb, 337 U.S. 755). 
§ 784.133 The exempt operations. 

The final requirement Is that the em­
ployee on the ftsh1ng vessel must be em­
ployed In "the first processing, canning 
or packing" of the marlne products. 
The meaning and scope of these opera­
tions when performed at sea as an inci­
dent to the tl.sh1ng operations of the 
vessel are set forth In § t 784.134 to 
784.136. To be "employed In" such 
operations the employee must, as pre­
viously explained (see It 784.106 and 
784.122), be engaged In work which Is 
clearly part of the named activity. 
§ 784.134 "Firat processing." 

Processing connotes a change from 
the natural state of the marlne product 
and first processing would constitute the 
first operation or series of continuous op­
erations that effectuate this change. It 
appears that the first processing opera­
tions ordlnarlly performed on the fish­
Ing vessels at sea consist for the most 
part of eviscerating, removal of the g1lI.s, 
beheading certain fish that have . large 
heads, and the removal of the scallop 
from its shell. Icing or freezing opera­
tions, which ordinarily immediately 
follow these operatioIll, would also·con­
stltute an Integral part of the first proc­
essing operations, as would such activities 
as filleting, cutting, scallng, or salting 
when performed as part of a continuous 
Beries of operations. Employment 
aboard the ftsh1ng vessel In freezing op­
erations thus performed Is within the 
exemption If the first processing of which 
it Is a partotherw1se meets the condl-
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tlons of section 13 (a) (5), notwithstand­
ing the transfer by the 1961 amend­
ments of "freezing," as such, from th1a 
exemption to the exemption from over­
time only provided by section 13(b) (4). 
Such preUmlnary operations as cleaning, 
washing and grading of the marine prod­
ucts, though not exempt as first proc­
essing since they effect no change, would 
be exempt as part of first processing 
when done In preparation for the first 
processing operation desclibed above In­
cludlng freezing. The same would he 
true with respect to the removal of the 
waste products resulting from the above 
described operations on board the ftsh1ng 
vessel. 
§ 784.135 "Canning." 

The term "canning" was defined In the 
legislative history of the 1949 amend­
ments (House (Conference) RePOrt No. 
1453, 81st COng., 1st sess.; 95 Congo Ree. 
14878, 14932-33). These amendments 
made the "canning" of marine products 
or byproducts exempt from overtime only 
under a separate exemptioll (section 
13(b) (4», and subject to the mInlmum 
wage requirements of the Act (see 
t 784.137 et seq.). The same meaning 
will be accorded to "canning" In section 
13(a) (5) as In section 13(b) (4) (see 
t 784.143 et seq,) subject, of course, to 
the Umltatlons necessarlly Imposed by 
the context In which It Is found. In other 
words. although certain operatlona as 
desclibed In t 784.143 et seq. quallly as 
canning, they are, neverthelllSS. not ex­
empt under section 13(a) (5) unless they 
are performed on marlne products by 
employees of the ftshlng vessel at sea as 
an incident to. or In conjunction with, 
the fishing operations of the vessel. 
§ 784.136 "Packing." 

The packing of the various named 
marlne products at sea as an incident to, 
or In conjunction with, the fishing ·op­
erations of the vessel Is an exempt op­
eration. The term "packing" refers to 
the placing of the named product In 
containers, such as boxes, crates, bags 
and barrels. Activities such as washing, 
grading, sizing and placing layers of 
crushed Ice In the contaIners are deemed 
a part of packing when performed as 
an Integral part of the packing opera­
tion. The packing operation may be a 
sImPle or complete and complex opera­
tion depending upon the nature of 
the marlne product, the length of 
time out and the facilltles aboard the 
vessel, Where the f\.sh1ng trip Is of short 
duration, the packing operation may 
amount to no more than the simple 
operation of packing the product In 
Chipped or crushed Ice In wooden boxes, 
as In the case of shrimp, or placing the 
product In wooden boxes and covering 
with seaweed as In the case of lobsters. 
When! the trips are of long duration, sa 
for several weeks or more, the packing 
operations on fishing vessels with the 
proper equipment sometimes are inte­
grated with first processing opera tiona 
so that together these operations amount 
to readying the product In a marketable 
form. For example, In the case of 
shrimp, the combined operation. m&7 
consist of the following selies of opera­
tions-washing, grading, s1zIng, placm. 
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in S-pound boxes already labeled for 
direct marketing, placing in trays with 
other boxes, loading into a quick freezer 
locker, removing after freezing, empty­
Ing the box, glazing the contents with 
a spray of fresh water, replacing in box, 
putting them in SO-pound master cartons 
and finally stowing in refrigerated 
locker, 
GnaRAL CHARACTER AND SCOPE OF TB1: 

SECTION 13(b) (4) ExEMPTION 
§ 784.137 "Shore" activities exempted 

under section 13(b) (4), 

Section 13(b) (4) provides an exemp­
tion from the overtime but not from 
the minimum wage provisions of the Act 
for "any employee employed in the can­
ning, processing, marketing, freezing, 
curing, storing, packing for shipment, or 
distributing" aquatic forms of animal 
and vegetable life or any byproducts 
thereof. Originally, all these operations 
were contained in the exemption pro­
vided by section 13(a) (S) but, as a result 
of amendments, first "canning," in 1949, 
and then the other operations in 1961, 
were transferred to section 13(b) (4). 
(See the discussion in §§ 784.102 to 784.­
lOS'> These activities are "shore" ac­
tivities and In general have to do with 
the movement of the perishable aquatic 
products to a nonperishable state or to 
points of consumption (S. Rep. 14S, 87th 
COng., 1st sess., p. 33). 
§ 784.138 Relationship of exemption to 

exemption (or "offshore" activities. 

The reasons advanced for exemption 
of employment In "shore" operations, 
now listed in section 13(b) (4), at the 
time of the adoption of the original ex­
emption In 1938, had to do with the diffi­
culty of regulating hours of work of 
those whose operations, like those of 
fishermen, were stated to be governed 
by the time, size, avallability and perish­
ablllty of the catch, all of which were 
considered to be affected by natural fac­
tors that the employer could not control 
(see 83 Congo Rec. 7408, 7422, 7443) . 
The Intended limited scope of the exemp­
tion In this respect was not changed by 
transfer of the "shore" activities from 
section 13(a} (S) to section 13(b) (4). 
The exemption of employment In these 
"I\hore" operations may be considered, 
therefore, as Intended to Implement and 
supplement the exemption for employ­
ment In "offshore" operations provided 
by ectlon 13(a) (S), by exempting from 
the hours prOvisions of the Act employees 
employd In those "shore" activities which 
are necessarily somewhat affected by the 
same natural factors. These "shore" ac­
tivities are affected primarily, however, 
by fluctuations In the supply of the prod­
uct or by the neceSSity for consumption 
or preservation of such products before 
spa lage occurs (see Fleming v. Hawkeye 
Pe rl Button Co .. 113 F. 2d 52; cf. 

cComb v Consolidated Fisheries, 174 
F 2d 74). 

784.139 P ri bable elale of Ibe aqualic 
prodUCI affecting exemplion. 

( ) Activities performed after the con­
ver on of an aquatic product to a non­
perish ble state cannot form the basis 
for ppl cation of the section 13(b) (4) 
exemption unle the subsequent opera-

tion is so integrated with the perform­
ance of exempt operations on the aquatic 
forms of animal and vegetable life men­
tioned In the section that functionally 
and as a practical matter it must be con­
sidered a part of the operations for which 
exemption was Intended. The exemp­
tion is, consequently, not available for 
the handling or shipping of nonperish­
able products by an employer except 
where done as a part of n amed opera­
tions commenced on the product when 
it was in a perishable state. Thus. em­
ployees of dealers In or distributors of 
such nonperishable products as fish oil 
and fish meal, or canned seafood, are 
not within the exemption. Similarly, 
there is no basis for application of the 
exemption to employees employed In fur­
ther processing of or manufacturing 
operations on products previously ren­
dered nonperishable, such as refining 
fish oil or handling fish meal in connec­
tion with the manufacture of feeds. 
Further specific examples of application 
of the foregoing principle are given In 
the subsequent discussion of particular 
operations named in section 13 (b) (4) . 

(b) In applying the principle stated in 
paragraph (a) of this section, the De­
partment has not asserted that the ex­
emption is Inapplicable to the perform­
ance of the operations described In 
section 13(b) (4) on frozen, smoked, 
salted, or cured fish. The Department 
will continue to follow this policy until 
further clarification from the courts. 
§ 784.140 &ope of exempt operations 

in general. 

Exemption under section 13(b) (4), 
like exemption under section 13 (a) (S), 
depends upon the employment in the 
actual activities named in the section, 
and an employee performing a function 
which is not necessary to the actual con­
duct of a named activity, as explained 
in § 784.106, is not within the exemption. 
It is also essential to exemption that the 
operations named in section 13(b) (4) be 
performed on the forms of aquatic life 
specified In the section and not on other 
commodities or on mixed commodities a 
substantial part of which consist of ma­
terials or products other than the named 
aquatic products. Application of these 
principles has been considered generally 
in the earlier discussion, and further 
applications will be noted in the follow­
Ing sections and in the subsequent dis­
cussion of particular operations men­
tioned in the section 13(b) (4) exemp­
tion. 

§ 784.141 Fabrication and handling of 
eupplies for use in named operations. 

(a) As noted In § 784.109, the exemp­
tion for employees employed "in" the 
named operations does not extend to an 
employee by reason of the fact that he 
engages In fabricating supplies for the 
named operations. Employment In con­
nection with the furnishing of supplies 
for tbe processing or canning operations 
named in section 13(b) (4) is not exempt 
as employment "In" such named opera­
tions unless the functional relationship 
of the work to the actual conduct of the 
named operations is such that, as a 
practical matter, the employment is di­
rectly and necessarily a part of the op-
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erations for which exemption is in. 
tended. Employees who meet the daIJ1 
needs of the canning or processing op. 
erations by delivering from stock, han. 
dling, and working on supplies such as 
salt, condiments, cleaning supplies, con. 
talners, etc. , which must be provided as 
needed if the named operations are to 
continue, are within the exemption be. 
cause such work is, in practical effect, a 
part of the operations for which exemp. 
tion is intended. On the other hand 
the receiving, unloading, and storing of 
such supplies during seasons when the 
named operations are not being carried 
on, for subsequent use in the operations 
expected to be performed dUring the 
active season, are ordinarily too remote 
from the actual conduct of the named 
operations to come within the exemption 
(see § 784.113), and are not affected by 
the natural factors ( § 784.138) which 
were considered by the Congress to con­
stitute a fundamental reason for pro­
viding the exemption. Whether the 
receiving, unloading, and storing of sup­
plies during periods when the named 
operations are being carried on are func­
tionally so related to the actual conduct 
of the operations as to be, in practical 
effect, a part of the named operations 
and within the exemption, will depend 
on all the facts and circumstances 01 
the particular situation and the manner 
In which the named operations are 
carried on. Normally, where such activl· 
t ies are directea to building up stock lor 
use at a relatively remote tlme and there 
is no direct Integration with the actual 
conduct of the named operations, the 
exemption will not apply. 

(b) It may be that employees are en­
gaged In the same workweek In perform­
ing exempt and nonexempt work. For 
example, a shop machinist engaged in 
making a new l1art to be used In the reo 
pair of a machine currently used in can­
ning operations would be doing exempt 
work. If he also In the same workweek 
makes parts to be used In a manufac· 
t uring plant operated by his employer, 
this work, since it does not directly or 
necessarily contribute to the conduct 01 
the canning operations, would be non­
exempt work causing the loss of the ex· 
emption if such work occupied a substan­
tial amount (for enforcement purposes, 
more than 20 percent) of the employee'S 
worktlme In that workweek (see § 784.116 
for a more detailed discussion). 
§ 784.14 2 Examples of nonexempt rm· 

ployee •. 

An employer who engages in opera· 
tions specified In section 13(b) (4) which 
he performs on the marine products and 
byproducts described In that section may 
operate a business which engages aJso 
in operations of a different character or 
one in which some of the activities car­
ried on are not functionally necessarY to 
the conduct of operations named in sec· 
tion 13 (b) (4). In such a business there 
will ordinarily be, In addition to the em· 
ployees employed In such named opera· 
tions, other employees whoarenonex~! 
because th eir work is concerned entire.., 
or in substantial part with caIT)'inS 00 
activities which constitute neither tile 
actual engagement in the named opera' 
tions nor the performance of functlOJU 
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which are, as a practical matter, directly 
and necessarily a part of their employer's 
conduct of such named operations. 
Ordinarily, as indicated in § 784.160, such 
nonexempt employees w1ll not be em­
ployed in an establishment which is ex­
clusively devoted by the employer to 
the named operations during the period 
of their employment. It is usually when 
the named operations are not being car­
ried on, or in places wholly or partly 
devote4 to other operations, that em­
ployees of such an employer will be per­
forming functions which are not so nec­
essarily related to the conduct of the 
operations named in section 13(b) (4) as 
to come within the exemption. Typical 
illustrations of the occupations in which 
such nonexempt workers may be found 
(although employment in such an occu­
pation does not necessarily mean that 
the worker is nonexempt) are the fol­
lowing: General office work (such as 
maintaining employment, social security, 
payroll and other records, handling gen­
eral correspondence, etc., as distin­
guished from "marketing" or "distribut­
ing" work like that described in § 784.-
159), custodial, maintenance, watching, 
and guarding occupations ; furnishing 
food, lodging, transportation, or nursing 
services to workers; and laboratory oc­
cupations such as those concerned with 
development of new products. Such 
workers are, of course, not physically en­
gaged in operations named in section 
13(b) (4) in the ordinary case, and they 
are not exempt unless they can be shown 
to be "employed in" such operations on 
other grounds. But any of them may 
come within the exemption in a situa­
tion where the employer can show that 
the functions which they perform, In 
view of all the facts and circumstances 
under which the named operations are 
carried on, are actually so integrated 
with or essential to the conduct of the 
named operations as to be, in practical 
effect, directly and neceSsarily a part of 
the operations for which exemption was 
intended. Thus, for example, If canning 
operations described in section 13(b) (4) 
are carried on in a location where the 
canning employees cannot obtain neces­
sary food unless the canner provides It, 
his employment of culinary employees to 

rovide such food Is functionally so nec­
essary to the conduct of the canning op-

rations that their work Is, as a prac­
t ical matter, a part of such operations, 

nd the exemption will apply to them. 
n like principle, the exemption may 

a pply to a watchman whose services are 
r equired during performance of the 
named operations in order to guard 
against spontaneous combustion of the 
products of such operations and other 
occurrences which may jeopardize the 
conduct of the operations. 

·'CANNlNG" 

§ 784.143 Meaning and scope of "cap.­
ning" lUI used in aection 13(b) (4). 

Section 13(b) (4) exempts any em­
ployee employed in the canning of aquat­
ic forms of animal or vegetable life or 
byprQducts thereof from the overtime 
requirements of the Act. As previously 
stated, It was made a limited exemption 
by the Fair Labor Standards Act Amend-
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ments of 1949. The legislative history 
of this section in specifically explaining 
what types of activities are included in 
the term "canning" and the antecedents 
from which this section evolved make 
it clear that the exemption applies to 
those employees employed in the activ­
ities that Congress construed as being 
embraced in the term and not to all those 
engaged in the fish canning industry 
(Mitchell v. Stinson, 217 F. 2d 214>' 
Congress defined the term "canning" 
(House (Conference) Report No. 1453, 
81st Cong., 1st sess. 95 Congo Rec. 14878, 
14932-33) as follows: 

Under the conference agreement "can_ 
ning" means hermetically sealing and steri­
lizing or pasteurizing and has reference to a 
process Involving the performance of such 
operations. It also means other operations 
performed In connection therewith such as 
necessary preparatory operations performed 
on the products before they are placed In 
bottles, cans, or other containers to be her­
metically sealed. as well as the actual placing 
Of the commodities In such containers. Also 
Included are subsequent operatiOns such as 
the labeling of the cans or other containers 
and the placing Of the sealed containers In 
cases or boxes whether such subsequent oper­
ations are performed as part of an unlnte1'­
rupted or Interrupted process. It does not 
Include the placing of such products or by­
products thereOf In cans or other containers 
that are not hermetically sealed as such an 
operation Is "processing" as distinguished 
from "canning" and comes within the com­
plete exemption con talned In section 
13(a) (5). 

Of course, the processing other than can­
ning, referred to in the last sentence 
quoted above, is now, like canning, in 
section 13(b) (4) rather than section 
13(a) (5). 

§ 784.144 "Necessary preparatory op­
erations." 

All n ecessary preparatory work per­
formed on the named aquatic products 
as an Integral part of a single uninter­
rupted canning process Is subject to sec­
tion 13 (b) (4) (see Tobin V. Blue Chan­
nel Corp., 198 F. 2d 245, approved In 
Mitchell V. Myrtle Grove Packing Co., 
350 U.S . 891>. Such activities conducted 
as essential and integrated steps' in the 
continuous and uninterrupted process of 
canning are clearly within the definition 
of "canning" as contemplated by Con­
gress and cannot be viewed in isolation 
from the canning process as a whole. 
Exempt preparatory operations include 
the necessary weighing, cleaning, pick­
Ing, peeling, shucking, cutting, heating, 
cooling, steaming, mixing, cooking, car­
rying, conveying, and transferring to the 
containers the exempt aquatic products 
(see Mitchell V. Stinson, 217 F. 2d 214). 
But the preparatory operations do not 
Include operations specified in section 
13 (a) (5) pertaining to the acquisition 
of the exempt products from nature. 
Therefore, if a canner employs fisher­
men or others to catch, take, harvest, 
cultivate, or farm aquatic animal and 
vegetable life , section 13(a) (5) and not 
section 13(b) (4) would applY to these 
particular operations. 
§ 784.145 Preliminary procllS6ing by the 

canner. 
The mere fact that operatiat'ls pre­

paratory to canning are physically sep-

arated from the main canning oper -
tions of hermetically sealing and sterlllz­
ing or pasteUrizing would not be sum­
cient to remove them from the scope of 
section 13(b) (4). Where preparatory 
operations such as the steaming or 
shucking of oysters are performed In an 
establishment owned, operated, or con­
trolled by a canner of seafood as part of 
a process consisting of a continuous 
series of operations in which such prod­
ucts are hermetically sealed In contain­
ers and sterilized or pasteurized, all em­
ployees who perform any part of such 
series of operations on any portion of 
such aquatic products for canning pur­
poses are within the scope of the term 
"canning ," 

§ 784.146 Preliminary proce ing br an­
other emplorer 8A part of "canning." 

If the operations of separate proces­
sors are Integrated in producing canned 
seafood products, all employees of such 
processors who perform any part of the 
described continuous series of operations 
to accomplish this result would e "em­
ployed in the canning of" such products. 
Moreover, preliminary operatioru. per­
formed in a separately owned proce ing 
establishment which are directed toward 
the particular requirements of a cannery 
pursuant to some definite arrangement 
between the operators of the two estab­
lishments would generally appear to be 
integrated with the cannery operations 
within the meaning of the above prin­
ciples, so that the employees engaged in 
the preliminary operations in the sep­
arate establishment would be employed 
in "canning" within the meaning of 
section 13(b) (4) of the Act. Whether 
or not integration exists in a specific 
case of this general nature will depend, 
of course, upon all the relevant facts and 
circumstances in such case. 
§ 784.147 Preservation of aquatic prod­

ucts Cor later canning. 

The cooling, Icing, or refrigeration of 
the acquatic products in the course of 
canning does not constitute such a break 
or discontinuance of the process as to 
bring the preparatory operations within 
other named operations in section 13(b) 
(4) Instead of canning If the purpose of 
the refrigeration is to prevent spoilage 
for a short period, such as over the week­
end, or during the transfer or shipment 
of the prepared products, or directly 
prior to the opening of the canning sea­
son. On the other hand, the freezing of 
aquatic products to be stored for a pro­
tracted or indefinite period for future 
canning Is too remote from the actual 
canning to be considered as a part of 
that operation; It would, however, 
qualify as a "freezmg" operation which 
Is an exempt operation named in section 
13 (b) (4). This distinction Is not with­
out significance, for, as an exempt freez­
ing operation, employees eng age d 
therein are entitled to the minimum 
wage prescribed by section 6tb) of the 
Act for those to whom the minimum 
wage benefits are being extended for the 
first time as a result of the Fair Labor 
Standards Act amendments of 1961, 
rather than the minimum wage pre­
scribed by section 61a) of the Act for 
employees performing work which was 
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subject to the minimum wage prior to 
these amendments (§§ 784.23 to 784.25). 
§ 784.148 Processing of aquatic prod-

UCIS for canning and for other dis­
position. 

Where canning and processing opera­
tions are intermingled, the former and 
not the latter exemption applies (see 
Mitchell v. Myrtle Grove Packing Com­
pany, 350 U.S. 891; Tobin v. Blue Chan­
nel Corporation, 198 F. 2d 245). Thus, 
where preparatory operations are per­
formed on fish or seafood, some of which 
are to be canned and some of which are 
for processing, all the necessary prepara­
tory operations are exempt as part of 
canI;ling untll that point in the opera­
tions where the commodity is channeled 
to accomplish the separate objectives, 
namely, canning or processing. There­
after, the canning operations would be 
exempt as canning and the processing 
operations would be exempt as proc­
essing. For example, all the prepara­
tory activities in a roe canning plant 
such as any unloading of the fish, cutting 
off the heads and tails, cleaning and 
scaling leading up to and including the 
extraction of the roe would qualify as 
canning operations, whereas the subse­
quent boning and filleting of the fish 
would come within processing operations 
when none. of the fllleted fish is to be 
canned. The minimum rates applicable 
in such a situation would be determined 
in accordance with the principles stated 
in §§ 784.23 to 784..25 of Subpart A of 
this Part 784. 

§ 784.149 "Hennetically sealing and 
sterilizing or pasteurizing." 

As previously indicated in § 784.143, 
hermetically sealing and steriJ..izing or 
pasteurizing are the operations which 
characterize the process of canning. 
Employment in such operations is clearly 
within the section 13(b) (4) exemption. 
Employees whose work does not relate 
to a process which includes these opera­
tions are not employed in canning. A 
process involving the placing of the 
'aquatic products in cans or containers 
without hermetically sealing and steriliz­
ing or pasteurizing is not canning, within 
the meaning of the exemption. Depend­
ing on the operations involved it may be 
"processing" or "packing for shipment" 
within the scope of the exemption, in 
which event the pay provisions for "new" 
rather than those for "old" coverage will 
be applicable, as explained in §§ 784.23 
to 784.25, in Subpart A of this Part 784. 

§ 784.150 "Subsequent operations." 

Canning, within the meaning of the 
exemption. includes operations per­
formed after hermetic seafing of the cans 
or other containers, such as labeling of 
them and plaCing of them in cases or 
boxes, which are required to place the 
canned product in the form in which it 
will be sold or shipped by the canner. 
This is so whether or not sl.1ch operations 
immediately follow the actual canning 
operations as a part of an uninterrupted 
process. Storing and shipping opera­
tions performed by the employees of the 
cannery in connection with its canned 
products, during weeks in which canning 
operations are going on, to make room 

CO MMERCIAL FISHERIES REVIEW 

for the canned products coming off the 
line or to make storage room come within 
the exemption as a part of canning. 
The fact that such activities relate in 
part to products canned during previous 
weeks or seasons would not atrect the 
application of the exemption, provided 
canning operations such as hermetic 
sealing and sterll!zing, or labeling, are 
currently being carried on. When, how­
ever, operations with respect to the 
aquatic products processed by the em­
ployer are performed as a part of his 
activities in "marketing • • • storing, 
packing for shipment, or distributing" 
such products rather than as a part of 
canning as above described (ct. Calaf 
v. Gonzalez. 127 F. 2d 934; Tobin v. Blue 
Channel Corp .. 198 F. 2d 245; Mitchell v. 
Myrtle Grove Packing Co., 350 U.s. 891), 
these operations, while also exempt un­
der section 13 (b)(4), are subject to the 
minimum wage provisiOns of section 6 
(b) rather than section 6(a) of the Act 
and, if intermingled with those which 
are part of canning, will be subject to 
the rules stated previously in § § 784.23 
to 784.25, in Subpart A of this Part 784. 

§ 781.151 Emplo)'ce. "employed in" 
canning. 

All employees whose activities are di­
rectly and necessarily a part of the "can­
ning" of the specified aquatic forms of 
life are within the exemption provided 
by section 13(b) (4). Thus, employees 
engaged in handling the fish or seafood, 
placing It into the cans. providing steam 
for cooking it, or operating the machin­
ery that seals the cans or the equipment 
that sterilizes the canned product are 
engaged in exempt activities. In addi­
tion, can loft workers, those engaged in 
removing and carrying supplies from the 
stock room for current use in canning 
operations, and employees whose duty it 
is to reform cans, when canning opera­
tions are going on, for current use, are 
engaged in exempt activities. Similarly, 
the repairing, oiling, or greasing during 
the active season of canning machinery 
or equipment currently used in the ac­
tual canning operations are exempt ac­
tivities. The making of repairs in the 
production room such as to the floor 
around the canning machinery or equip­
ment would also be deemed exempt ac­
tivities where the repairs are essential 
to the continued canning operations or 
to prevent interruptions in the canning 
operations. These examples are illus­
trative but not exhaustive. Employees 
engaged in other activities which are 
similiarly integrated with and necessary 
to the actual conduct of the canning op­
erations will also come within the ex­
emption. Employees whose work is not 
directly and necessarily a part of the 
canning operations are not exempt. See 
§§ 784.106, 784.141, and 784.142. 

PROCESSING, FREEZING, AND CURING 

§ 784.152 General scope of processing, 
freezing, and curing activities. 

Processing, freezing, and curing em­
brace a variety of operations that change 
the form of the "aquatic forms of animal 
and vegetable life." They include such 
operations as fllleting, cutting, scaling, 
salting, smoking, drying, pickling, cur-
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lng, freezing, extract ing oU, manufactur­
ing meal or fertU!zer , drying seaweed 
preparatqry to the manufacture of agar, 
drying and cleaning sponges (Fleming v. 
Hawkeye Pearl Button Co., 113 F . 2d 52). 

§ 784. 153 T yp ical ope ra lions that may 
quali fy for exemption. 

Such operations as transporting the 
specifted aquatic products to the process­
ing plant; moving the products from 
place to place In the plant; cutting, trim­
ming, eviscerating, peeling, shelling and 
otherwise work1ng on the products; pack­
ing the products; and moving the prod­
ucts from the production line to storage 
or to the shipping platform are typical 
of the operations in processing plants 
which are included in the exemption. 
Removal of waste, such as clam and 
oystcr shells, operation of processing and 
packing machinery, and prOviding steam 
and brine for the processing operations 
(see Mitchell v. Trade Winds, Inc., 289 P. 
2d 278, explaining Waller v. Humphreys, 
133 F. 2d 193) are also included. As for 
the application of the exemption to ofllce, 
maintenance, warehouse, and oth er em­
ployees, see the diSCUSSion in 1 784.106 
et seq., and §I 784.141 and 784 .142. 
§ 784.15~ amed operations performed 

on pr viou Iy proce d aqu a ti« 
produc • 

It will be noted that section 13(b) (4) 
refers to employees employed in "process­
ing" the named aquatic commoditles 
and not just to "first processing" as does 
the provision in section 13(a) (5) for such 
processing at sea. AccordinglY, if the 
aquatic products, though subjected to a 
processing operation, are still in a perlah­
able state, the subsequent performance of 
any of the enumerated operations on the 
still perishable products will be within 
the exemption no matter who the em­
ployer performing the exempt operatiOIl! 
may be. He may be the same employer 
who performed the prior processiDg or 
other exempt operations, another pr~­
sor, or a wholesaler, as the case mayDe. 
AIl noted in I 784.139(b), the Depart­
ment has not questioned the applicab1llty 
of the foregoing rule where the operation 
is performed on frozen, salted, smoked, 
or cured fish. 

§ 78t.155 Operations p erformed after 
product is rend ered n onperishable. 

As indicated in I 784.139, after the 
character of the aquatic products as 
taken from nature has been altered by 
the performance of the enumerated op­
erations so as to render them nonperish­
able (e.g., drying and cleaning sponges) 
section 13(b) (4) provides no exemption 
for any subsequent operations on the 
preserved products, unless the subse­
quent operation is performed as an inte­
grated part of the operations named In 
the exemption which are performed by 
an employer on aquatic commodities de­
scribed in section 13 (b) (4) after receiV­
ing them in the perishable state. In the 
case of an employer who is engaged In 
performing on perishable aquatic forma 
of life specified in section 13 (b) (4) anY 
operations named in that section which 
result in a nonperishable product, the 
employment of his employees in the stor­
ing, marketing, packing for shipment, or 
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distributing of nonperishable products_ 
resulting from such operations per­
formed by him (including products pro­
cessed during previous weeks or.seasons) 
will be considered to be an integrated 
part of his operations on the perishable 
aquatic forms of life during those work­
weeks when he Is actively engaged in 
such operations. The employees em­
ployed by him in such work on the non­
perishable products are, accordingly 
within the exemption in such workweeks: 
§ 784,.156 Operations performed on by-

products. 

The prinCiples stated in the two pre­
ceding sections would also be applicable 
where the specified operations are per­
formed on perishable byproducts. Any 
operation performed on perishable fish 
scraps, an unsegregated portion of which 
Is to be canned, would come within the 
canning (not the processing) part of the 
exemption (see § 784.148) . Fish-reduc­
tion operations performed on the inedi­
ble and still perishable portions of fish 
resulting from processing or canning 
operations, to produce fish oil or meal, 
would come within the processing part 
of the exemption. Subsequent opera­
tions on the oil to fortify it would not be 
exempt, however, since fish oil is non­
perishable in the sense that it may be 
held for a substantial period of time 
without deterioration. 

MARKETING, STORING , PACKING FOR SHIP­
MENT, AND DISTRmUTING 

§ 784.15? General scope of named op­
erations. 

The exemption from the overtime pay 
requirements provided by section 13(b) 
(4) of the Act extends to employees 
"employed in the • • • marketing • • • 
storing, packing for shipment or dis­
tributing of any kind of" p~rishable 
aquatic product named in the section. 
An employee's work must be functionally 
~o relate~ to the named activity as to be, 
m practIcal effect, a part of it, and the 
named actiVity must be performed with 
respect to the perishable aquatic com­
mOdities listed in section 13 (b) (4), in 
order for the exemption to apply to him. 
The named activities include the opera­
tIOns customarily performed in the mar­
keting, s~ring, packing for shipment, or 
dlstnbutmg of perishable marine prod­
ucts. For example, an employee en­
gaged in placing perishable marine 
products in boxes, cartons, crates, bags, 
barrels, etc., preparatory to shipment 
and plaCing the loaded containers on 
conveyances for delivery to customers 
would be employed in the "packing for 
shIpment" of such products. Salesmen 
taking orders for the perishable aquatic 
products named in the section would be 
employed in the "marketing" of them. 
Employees of a refrigerated warehouse 
Who perform only duties involved in 
plaCing such perishable marine products 
m the refrigerated space, removing 
them from it, and operating the re­
fngerating equipment, would be em­
ployed in "storing" or "distributing" 
such products, depending on the facts . 
On the other hand, employees of a public 
warehouse handling aquatic products 
which have been canned or otherwise 

ren~ered nonperishable, or handling 
penshab~e products which contain a 
SUbstantial amount of ingredients not 
n~m~d in section 13 (b) (4), would not be 
wlt~m the exemption. Office, clerical, 
mamtenance, and custodial employees 
are not exempt by reason of the fact 
that they are employed by employers 
engag~d in marketing, storing, packing 
for shipment, or distributing seafood and 
other aquatic products. Such employees 
are exempt only when the facts of their 
employment establish that they are per­
forming functions so necessary to the 
actual conduct of such operations by the 
employer that, as a practical matter 
their employment is directly and neces~ 
sarily a part of the operations intended 
to be exempted (see, for some examples 
§ 784,159). ' 

§ 784:158 Relati~nship to other opera-
tions as affecting exemption. 

Employment in marketing storing 
distributing, and packing for 'shipment 
of the aquatic commodities described in 
section 13 (b) (4) is, as such, exempted 
from the overtime pay provisions of the 
Act. This means that the employees 
actually employed in such operations on 
the named commodities are within the 
exemption without regard to the in­
timacy or remoteness of the relationship 
between their work and processing 
operations also performed on the com­
modities, so long as any prior processing 
has not rendered the commodity non­
perishable (as in the case of a canned 
product) and therefore removed it from 
the category of marine products referred 
to by section 13 (b) (4). If the com­
modity has previously been rendered 
nonperishable, the marketing, storing, 
distributing, or packing for shipment of 
it by an employee can come within the 
exemption only if the activity is one per­
formed by his employer as an integrated 
part of a series of the named operations 
which commenced with operations on 
the perishable marine products to which 
section 13 (b) (4) refers. Some examples 
of this situation are given in §§ 784.150 
and 784.155. 
§ 784.159 Activities performed in whole­

sale establishments. 

The section 13 (b) (4) exemption for 
employment in "marketing • • • stor­
ing, or distributing" the named aquatic 
products or byproducts, as applied to 
the wholesaling of fish and seafood, af­
fords exemption to such activities as 
unloading the aquatic product at the 
establishment, icing or refrigerating the 
product and storing it, placing the prod­
uct into boxes, and loading the boxes on 
trucks or other transportation facilities 
for shipment to retailers or other re­
ceivers. Transportation to and from the 
establishment is also included (Johnson 
v. Johnson & Company, Inc., N.D. Ga., 
47 F . SuPP. 650). Office and clerical em­
ployees of a wholes,aIer who perform 
general office work such as posting to 
ledgers, sending bills and statements, 
preparing tax returns, and making up 
payrolls are not exempt unless these ac­
tivities can be shown to be functionally 
necessary, in the particular fact situa­
tion, to the actual conduct of the opera­
tions named in section 13(b) (4)' Such 
activities as selling, taking and putting 
up orders, recording sales, and taking 

cash are, however, Included in employ­
ment in "marketing" or "distributing" 
within the exemption. Employees of a 
wholesaler engaged In the performancc 
of any ot the enumerated operatiOns on 
fresh fish or fish products will be en­
gaged in exempt work. However, any 
such operations which they perform on 
aquatic products which have been 
canned or otherwise rendered nonperish­
able are nonexempt In accordance with 
the principles stated in §§ 784.139 and 
784.158, 

ApPLICATION OF SECTION 13(B) ( 4) IN 
CERTAIN EsTABLISHMENTS 

§ 784.160 Establishments exclusively de­
voted to named operations. 

As noted in § 784.106 and elsewhere In 
the previous discussion, the section 13 
(b) (4) exemption depends on employ­
ment of the employee In the operations 
named In that section and does not apply 
on an establ1shment basis. However, the 
fact that an establishment Is exclusively 
devoted to operations specified In sec­
tiOn 13(b) (4) Is, in the absence of evi­
dence to the contrary, an Indication that 
the employees employed there are em­
ployed in the named operations either 
directly or through the performance of 
functions so necesasry to conducting the 
operations that the employment should 
in practical effect, be considered a part 
of the activity intended to be exemptei 
Where this is the case, it is consistent 
with the legislative intent to avoid seg­
mentation and treat all employees of the 
establishment in the same manner (see 
Sen. Rep. No. 145, 87th Congo 1st sess., 
p. 33). Accordingly, where it can be 
demonstrated that an establishment Is, 
during a particular workweek, devoted 

_exclusively to the performance of the 
operations named in section 13(b) (4), on 
the forms of aquatic life there specified, 
any employee of the establishment who 
is employed there during such workweek 
will be considered to be employed In such 
operations and to come within the ex­
emption if there are no other facts 
pertinent to his employment that require 
a particular examination of the func­
tions which he performs in connection 
with the conduct of the named opera­
tions. If, however, there are any facts 
(for example, the employment of the 
same employee at the establishment or 
the engagement by other employees In 
like duties there during periods when 
none of the named operations are being 
carried on) which raise questions as to 
whether he Is actually engaged In the 
exempt a.ctivities, it will be necessary to 
scrutinize wha.t he Is actually doing dur­
ing the conduct of the operations named 
in section 13<b) (4) in order to determine 
the applicability of the exemption to him 
This is necessary because an employee 
who would not otherwise be within the 
exemption, such as a carpenter doing 
repair work during the dead season, does 
not become exempt as "employed In" 
one of the named actiVities merely be­
cause the establishment begins cannine 
or processing fish. 

Signed at Washington, DC., this 2d 
day of February 1962. 

CLARENCE T. LUNDQUIST, 
Admini$trator, 
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Treasury Department 

BUREAU OF CUSTOMS 

GROUNDFISH FILLET IMPORT 
TARIFF-RATE QUOTA FOR 1962: 

The reduced-tariff-rate import quota on fresh and frozen 
groundfish (cod haddock, hake, pollock, cusk, and ocean 
perch) fillets a~d steaks for calendar year 1962 is 28,571,433 
pounds, the Bureau of Customs announced in the February 10, 
1961 Federal Register. Divided into quarterly quotas thiS 
mea~s that 7,142,858 pounds of groundfish fillets and steaks 
during each quarter of 1962 may be imported at the 1-7/8 
cents-per-pound rate of duty and any imports over the quar­
terly quota will be dutiable at the rate of 2-1/2 cents a pound. 
As of February 2, the U. S. Bureau of Customs reported that 
the first quarter 1962 quota of 7,142,858 at the 1-7/8-cents 
rate had been filled. 

The reduced-rate import quota for 1962 is 12.4 percent 
less than the 1961 quota of 32,600,645 pounds. From 1951 to 
1960 the quantity of fresh and frozen groundfish fillets per­
mitted to enter the United States at the reduced rate of duty 
of 1-7/8 cents a pound had increased 24.7 percent, but in 
1961 the trend was reversed Significantly for the first time 
because in 1960 frozen fish fillet blocks with bits and pieces 
were no longer dutiable under the Tariff category of "frozen 
groundfish fillets." A further decline took place in 1962. In 
fact, the 1962 quota (the lowest since 1950) is 2.5 percent 
less than in 1951. 

Reduced-Tariff-Rate Import Quota for Fresh and 
Frozen Groundfish Fillets 1952 -1962 

Year 

1962 .•.•.....••......•... 
1961 •...•................ 
1960 . . . . • . . .. . ..... 
1959 ....•. ..•....... 
1958 .......•............. 
1957 . . • • . . . . . . . . • . .....•.... 
1956 ...... ...•... .. 
1955 • . • • • • . • . . . • • . . I 
1954 . . • • . . . • . . . . . . . . .... . 
1953 . . . . . . . . • . . • . . . . ........ . 
1952 .....••••.....•............ 

Quota 
1.000 Lbs. 

28,571 
32,601 
36,533 
36,920 
35,892 
37,376 
35,197 
35,433 
33,950 
33,866 
31 472 

Average aggregate apparent annual consumption in the 
United States of fresh and frozen groundfish fillets and 
steaks (including the fillet blocks and slabs used in the 
manufacture of fish sticks, but excluding fish blocks since 
September 15, 1959, and blocks of fish bits) for the three 
years (1959-61) preceding 1962 was only 190,476,220 
pounds, calculated in accordance with the proviSO to item 
717(b) of Part 1, Schedule XX, of the General Agreement 
on Tariff and Trade (T. D. 51802). This was less than the 
consumption of 217,337,633 pounds in 1958-60 and 
243,554,480 pounds for 1957-59. 

A deciSion by the United States Customs Court in 1959 
held that fi,sh blocks imported in bulk are dutiable at one 
cent a poultd under Tariff paragraph 720(b). Prior to that 
deciSion, fish blocks were classified under paragraph 
717(b), the same as fish fillets. The change became effec ­
tive September 15, 1959, and fish blocks imported in bulk 
since that date have been classified under paragraph 720(b). 
Therefore, fish bl~ks imported since the effective date have 
not entered in the calculation of apparent annual consumption 
or the quota since only imports under 717(b) are considered 
in the calculation. In view of this, it is estimated that if fish 
blocks had remained under the 717(b) classification, apparent 
annual consumption for 1959-61 would have been greater than 
that for the previous three-year period, and also the quota for 
1962 would have been greater than that for 1960 and 1961. 
Note: See Commercial Fisheriel ReView, March 1961 p. 93. 

Eighty-Seve nth Congress 

(Second Session> 

Public bills and resolutions which may 
directly or indirectly affect th fish ries and 
allied industri s ar r ported upon. lntro-

duction, r ferral to committees, p rtinent 
legislative actions by the House and Senate, 
as well as signatur into law or oth_r final 
disposition ar> covered. 

A 'T lDUMPING ACT A m DME T: Introduced 10 

House: Jan. 25, 19G'2."H.R. 9903 (Walter). to amend 
certain prOVISlOnS of the Anhdumpmg Act, 1921, to 
prOVide for greater c rtainty, speed, and efhclency m 
the enfore ment thereof, and for other purposes; Jan. 
31, H,R. 10021 (\ alter), Feb. 7: H.R. 10057 (Kmg), 
H.R:-1'O'0'ffilWhartonl. H.R. 10oSC(D nt), and Feb. S, 
R.R". f!ITT1j (Daniel); all to the Commit on \ ays and 
]\Iean-s-. --

COJl.tMERCE CO 
SE, ATE: Invest-:-ig"::a-'t'"'I";"o";"n'-s--;b"---'t"The S nate Committee on 
Commerce, Senate Report '0. 1I58."Jan. 31, 1962 
10 pp., prmtecr:-R'eport ("staoltshes committe respon­
sibiltties, includmg flShertes and wildlife and mar me 
sciences. The report delineates 10 broad terms the 
problems which confront the committee durm this 
session of Congress. Under the lerchant Marme and 
Fisheries Subcommltte , the replrt pomts out: "Sports 
hshing and hunting contmue to grow 10 populartty and 
millions of Am rican families take advantage of these 
outdoor recreatLOnal pastimes - -50 million Americans 
over 12 years of age went hunting or fishing or both in 
1960. They spend over 4 billion and our businessmen 
and manufacturers are devoting a greater amount of 
effort to satisfy family needs in this recreational held. 
We will consider legislation to promote effectual plan­
ning, development maintenance, and coordination of 
this natural resource. 

"Our commercial fishery has problems. There are 
legislative proposals to step up fisheries research. to 
encourage the development of new fish products, to 
atudy the depredations of destructive predators, and to 
do what we can, in a legislative way, to aid and assist 
our state officials in conservation practices. 

"In 1959 alien fleets moved into waters adjacent to 
Alaska. We must determine how we are to cope with 
this international threat to a common resource. For 
the committee's consideration are bills to improve 
and modernize our fishing fleets in order to meet our 
foreign competition. We must not permit the depletion 
of our natural resources. 
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"1 he protection of marine mammals, research and 
studies on effects of insecticides upon our wildlife, the 
preservation of bird species, and many and varied 
problems relating to game animals, wild fowl, and l)ird 
life demand our attention." 

Under special subcommittees and studies, the re­
port has this to say about marine sciences: "Oceano­
graphy has, and will continue to take a great deal of 
our time and energy. Two of our members attended 
the first session of the Intergovernmental Oceanograph­
ic Commission held in Paris last October. Thirty-
nine nations participated. We must carefully watch the 
expanding oceanographic programs of other nations. 
We must maintain close contact with the National Acad­
emy of Sciences Committee on Oceanography, the Co­
ordinating Committee on Oceanography, comprised of 
the ranking professional oceanographers of all Govern­
ment agencies, with institutions and laboratories en­
gaged in oceanographic or Great Lakes research, and 
with industries which recently have established labo­
ratories for sophisticated marine studies, encouraged 
by the deep interest manifest by our committee and the 
Congress. 

"The emergence of Soviet Russia as the most active 
of all nations in worldwide deepwater studies; thp. nu­
merous resolutions adopted by the IOC at Paris relat­
ing to international ocean surveys, expeditions, com­
munications, and weather observations; the recom­
mendations of U. S. scientific bodies, including NASCO, 

"Fish protein concentrate is important because it 
can help solve hunger and undernourishment in the 
world. People in many countries are undernourished 
and either cannot afford or do not have access to foods 
which contain sufficient proteins for their families. If 
we could ship fish protein concentrate to them, it could 
be added to their meager diets and they would thus re­
ceive the protein necessary for healthy lives. 

"The low cost of the product makes it an ideal item 
in such programs as food for peace, United Nations food 
programs, and other projects designed to reduce hun­
ger in the world. It is important because it also can be 
used in our own country to increase the food standards 
of many families at a very low cost. 

"Under the restrictions by the Food and Drug Ad­
ministration, the cost of this product would be so in­
creased that those people who most need it could not 
afford it. The food is safe, it is pure, it is cheap, it is 
the best product we can offer to reduce hunger and in­
crease world health." 

Senator Proxmire endorsed Senator Douglas' state­
ment and said in part: " ••• I recognize the very great 
value in using it, as the Senator has said, with rice and 
with bread. It is a marvelous product. It will make 
available to starving people allover the world food of 
very high nutritious value at a very low cost •... " 

and of Government departments and agencies, all pre- In the Senate on Feb. 8, 1962, Senator Gruening 
sent important problems within the province of this spoke on fish protein concentrate or fish flour and the 
committee, many of which may require constructive Food and Drug Administration proposed standard of 
lejrislation as well as constant vigilance." I identity, which does not provid,e for miillufacture of the 

The committee report also commented on its responsi _ concentrate from whole fish. He ~tated he had wr~~ten 
bilities as to foreign commerce, and packaging and labeling. to t~e Sec.retaryof Health, Educahon and ~elfare ~ro­

testmg thiS proposed standard and requestmg an obJec-
FEDERAL AID IN FISH RESTORATION: The Senate tive hearing before a hell-ring. examiner having no con-

and House recetvedOn Feb. 19, 1962, a letter from the nection with that Department." The Senator's letter to 
Secretary of the Interior, transmitting, pursuant to law, the Secretary of Health, Education and Welfare was 
a report on activities of the Federal aid in fish resto- published in the Congressional Record of Feb. 8, 1962 
ration program, for the year ended June 30, 1961 (with (p. 1915). 
an accompanying report); to the Committee on Com-
merce. 

FISH AND WILDLIFE LEGISLATION: House Com­
:nittee on Merchant Marine and Fisheries; Subcom­
mittee on Fisheries and Wildlife Conservation on Fe!). 
6 and 7, 1962, held hearings on the following: H.R. 7336, 
to make loans to certain producers of oysters; H.R-.--
6529, to provide for the establishment of a new fish 
atchery in the eastern part of the State of Tennessee; 
_.R. 8371, to construct, equip, operate, and maintain 
a ushnatchery in DeKalb County, Tenn.; and H.R. 2722, 
and identical bills, to establish a research program in 
order to determine means of improving the conserva­
tion of game and food fish in dam reservoirs. Heard 
testimony from three Congressmen on all the above 
bills; Department of the Interior officials reported on 
!!.~. 7336. 

FISH PROTEIN CONCENTRATE: Senator Douglas 
in the Senate on Feb. 6, 1962, made a statement onthe 
U. S. Food and Dr'\g Administration position on dis­
approving the sale of a fish protein concentrate made 
from whole fish. The statement by Senator Douglas, 
which appeared in the Congressional Record of Feb. 6, 
1962 (p. 1664), describes fish protein 'COi1Cei1trate or 
fish flour; how it is made; support of certain U. S. 
agencies; the Food and Drug Administration's disap­
proval of such a product made from whole fish; sale 
of other food itemfl, and in conclusion states: 

Senator Smith on Feb. 19, 1962, presented to the 
Senate a preliminary report on a study on manufactur 
ing methods of fish protein, also known as fish flour. 
The study, being made with a $50,000 grant given by 
Congress, is being conducted by Dr. E. R. Pariser of 
the U. S. Bureau of Commercial Fisheries. 

Senator Smith pointed out that the Food and Drug 
Administration proposed standard of identity for fish 
protein makes the product expensive and lowers the 
nutritional value. In a letter of protest to the Secre­
tary of Health, Education and Welfare he has asked for 
a proper hearing before an impartial examiner. 

Dr. Pariser, in his report (which appears in the 
Congressional Record Feb. 19, 1962, pp. 2215-2218), 
stated that the over-all program set up for the 5 -year 
research project will consist of 3 phases: (1) su:vey 
of processing methods, (2) assembly of a consultmg 
group, and (3) laboratory developments .. 

The accomplishment thus far has been the comple­
tion of the first phase of the project. Plants in the 
United States, Canada, Central and South America were 
visited. The following observations were made: (1) i.l'l 

the United States considerable efforts have been made 
by a number of private industrial concerns. (2) In . 
Canada studies are being conducted by the Technologi-
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cal Station of the Canadian Fisheries Research Board 
in Halifax. Their program is directed toward the prod­
uction of the best fish protein concentrate. (3) In South 
and Central America there is a most urgent need for a 
cheap nutritious protein supplement, suitable raw ma­
terials are available, no satisfactory process to manu­
facture fish protein concentrate exists, and interest in 
fi,sh protein concentrate is alive i.n those countries. 

Dr. Pariser, in conclusion, stated that once the 
large-scale extraction of proteins from the seas is 
successfully achieved it would be the beginning of a 
new fishing industry; it will develop as the population 
grows; it will rank foremost in importance with but a 
few other industries, capable of producing a cheap, 
high-quality food, available to everyone, everywhere. 

HIGHWAYS AND FISH AND WILDLIFE PROTEC­
TION: H.R. 10269(Reuss) introduced in the House 
Feo.I9-;-i962,tOthe Committee on Public Works. 
Would amend title 23 of the United States Code relat­
ing to highways in order to require the approval of the 
Secretary of the Interior to surveys, plans, specifica­
tions, and estimates for .projects on the Federal-aid 
highway systems for the purpose of protecting fish and 
wildlife and recreation resources. 

NORTH PACIFIC AND BERING SEA FISHERIES: 
On Feb. 15, 1962, the senate receivecla resolution of 
the Senate of the State of Alaska (Alaska Senate ~­
olution 34) relating to the initiation of Federal studies 
and programs regarding the condition and exploitation 
of the North Pacific and Bering Sea Fisheries, refer­
red to the Committee on Commerce. The resolution 
urges the Federal Government to take immediate steps 
to initiate projects for offshore fish and shellfish stud­
ies and the necessary oceanographic, processing, trans­
portation, and marketing research essential to the pro­
per implementation of the Nation I s right to the benefi­
cial exploitation of this natural resource in internation­
al waters. 

NORTHWEST ATLANTIC FISHERIES CONVENTION: 
The Senate Committee on Foreign Relations, on Jan. 
23, 1962, in open session, received testimony from 
Deputy Special Assistant for Fish and Wildlife, Depart­
ment of State, on Ex. M (87th Cong" 1 st Session) Inter­
national Convention for Northwest Atlantic Fisheries 
(Mollusks). The Committee on the same day approved 
and reported to the Senate this amendment to the Con­
vention. 

The Senate, on Jan. 31, 1962, ratified the amend­
ment. This amendment to the Convention provides for 
giving the Commission authority over mollusks, which 
were not included under the original Convention. Pro­
vides that the words "fiSh," "fishes," "fiShery," "fish­
eries," and "fishing" as they appear in the original 
Conven~ion include and apply to mollusks as well as 
finfish. This does not require House action. 

OCEANOGRAPHIC RESEARCH PROGRAM: The 
Committee on Merchant Marine and Fisheries: Sub­
committee on Oceanography met in executive session 
Jan. 24, 1962, on H.R. 4276, to expaIJ.d and develop the 
aquatic resources -of the United States; and S. 901, to 
advance the marine sciences and to establish a com­
prehensive 10-year program of oceanographic re­
search. No final action was taken, and the subcom­
mittee adjourned subject to call of the Chair. 

RESEARCH: Federal BUdgetin~for Research and 
Development (Hearing before thebcommittee on-

Reorganization and International Organizations of the 
Committee on Government Operations , United States 
Senate, 87th Congress, 1st Session, Agency Coordina­
tion Study Pursuant to S. Res. 26, 87th Cong.,'July 26 
and 27, 1961, Part 11), 444--pp.,printed. It contains in­
formation from a Government-wide standpoint on prob­
lems of Federal budgeting for research and develop­
ment, correspondence with Federal departments and 
agencies as regards problems unique to their particu­
lar research and development budgets, charts prepared 
by the subcommittee staff as part of the extensive re­
view of Government scientific activities, and excerpts 
from other materials that have bearing upon Federal 
budgeting for research and development. One section 
deals directly with the U; S. Fish and Wildlife Service 
and presents information on the research and develop­
ment programs of the Bureau of Commercial Fisheries 
and the Bureau of Sport Fisheries and Wildlife. 

SCIENCE DEPARTMENT: S. 2771 (McClellan and 
others) introduced in Senate Jan. rr,-1962, to the Com­
mittee on Government Operations; for the establish­
ment of a Commission on Science and Technology. 
Similar to other bills except that this bill would estab­
lish a commission whereas the others would establish 
a department. Would set up a Science Advisory Panel 
and special task forces to evaluate all Federal scien­
tific and technological activities and related private in­
dustrial and institutional activities. Objective is for a 
joint legislative and executive study of Federal scien­
tific and technical activities in order to evaluate the 
organization and administration of such activities and 
to recommend improvements in present operations, in­
cluding minimizing duplication of effort, and effecting 
necessary reorganization. 

SHELLFISH PROCESSING EXEMPTION FROM 
MINIMUM WAGE: Special Subcommittee on Labor of 
the House Committee of Education and Labor is sched­
uled to meet Feb. 16, 1962, on shellfish processing ex­
emption from minimum wage. 

SUBMERGED LANDS ACT: H.R. 10042 (Waggonner), 
introduced in House Feb. -r,1962, to tlieCOmmittee on 
the Judiciary, to amend the Submerged Lands Act to 
establish the seaward boundaries of the States of Ala­
bama, Mississippi, and Louisiana as extending 3 ma­
rine leagues into the Gulf of Mexico and providing for 
the ownership and use of the submerged lands, improve­
ments, minerals, and natural resources within said 
boundaries. Similar to other bills in the House and 
Senate during the first session of the 87th Congress. 

TRADE EXPANSION ACT: Both House and Senate 
received message from the Pres~dent (H. Doc. 314) on 
Jan. 25, 1962, on the Reciprocal Trade :Agreements 
Program. Message indicated that the President was 
transmitting to Congress a new and modern instrument 
of trade negotiations--the Trade ExpanSion Act of 1962, 

The President asked Congress for authority to "pool 
our resources and reso~rcefulness in an open trade 
partnership with Western Europe." He asked for broad 
authority to cut all tariffs up to 50 percent and to elim­
inate completely tariffs on products in which European­
American trade amounts to 80 percent of the world total. 
Reductions would be spaced over the next decade. All 
trade concessions to the European market would be a­
vailable to other free world associates, mainly Latin 
America and Japan. In return, the President hopes he 
can persuade the swiftly developing European Common 
Market to open up to American competition in return. 
The President said: "Let me emphasize that we mean 
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to see to it that all reductions and conces sions are r e­
ciprocal--and that the access we gain is not limited by 
the use of quotas or other restrictive devices." The 
President minimized the adverse effects of increasing 
imports and emphasized the potential benefits from 
expanding exports. "Several hundred times as many 
workers owe their jobs direcUy or indire ctly to ex­
ports," the President said, "as are in the small group-­
estimated to be less than one-half of 1 pe rcent of all 
workers--who might be adversely affec ted by a sharp 
increase in imports." 

The President indicated ce rtain safeguards against 
injury to American industry. Escape clause relief 
would continue to be available with more up - to-date 
definitions. Temporary tariff relief will be granted 
where essential. And the four basic s tages of the tr a­
ditional peril point procedures and safeguards will be 
r etained and improved. 

Government should stand ready to aid farm and 
factory workers and companies temporar ily hurt. He 
proposed these as "effective and relativel y inexpen­
sive" measures. For workers left idle --financialhelp 
for job retraining and r elocation, a long with Federal 
" readjustment allowances" for up to a ful l year at 65 
percent of average weekly pay, plus an a dditional 13 
weeks for those over 60. For busines s firms and 
farmers--Federalloans and loan guarantees, technical 
guidance, and "tax benefits" to help com panies m od ­
e rnize plants and diversify products. 

The President stated, "This cannot b e and will not 
be a subsidy program of government paternalism. It 
is instead a program to afford time for American in­
it iative' American adaptability, and American resili­
ency to assert themselves. It is cons is tent with that 
part of the proposed law which would stage tariff r e ­
ductions over a 5-year period. Accordingly, trade ad ­
justment assistance, like the other pr ovisions of the 
T rade Expansion Act of 1962 , is designed to strengthen 
the efficiency of our economy, not to pr o tect inefficien ­
c ies. Authority to grant temp.:>rary tariff relief will 
r emam available to assist those industries injured by 
a sudden influx of goods unde r r evis ed tariffs. But the 
a ccent is on adjustment m o re than assistance. Through 
trade adjustment prom pt and effe ctiv e hel p can b e given 
to those suffering genuine hardship in adjusting to im­
port competition, mov ing m en and r e sources out of un-­
e conomic production into efficient production and com -

etitive positions , and in the pr oce ss pre s erving the 
e mployment relationships between firms and workers 

herever possible. Unlike tariff relief, this assist ­
ance can be tailored to their ind ividual needs without 
d isrupting other polic ies .. •. " 

H.R. 9900 (Mills) introduced in House Jan. 25, 1962, 
to tlie -Committee on Ways and Means; to promote the 
general welfare , foreign policy, and security of the 

Un ited States through 111ternatlon 
and through adjustment assi tanc to m t 
try:, agricul~re, and labor, and for oth r pur 
Thls would lIDplement the Adm111istrahon's n 
policy and would be known as th Trod E p 
of 196 2. 

~. 2840 (Javits) introduced in n t F b. 15,19 2, 
to the Commit tee on Finance; to provld u rlty for 
the P resident , under the control and dlr etlon of th 
Congress, to make such necessary adJustm nt in th 
trade policies of the United Stat s as may b n e 
to m eet the complex and rapidly changmg conomic and 
p?lltical condit ions prevaUinj; in tne world, and to pro-
Vide the means for assisting domestic nt rprl , 
communit ies, and indlviduals to adjust th lr productl 
activit ies to change economic conditions r ullin from 
the increas ed particip,ation of the Umted Stat m rid 
trade . T itle of bill, 'Trade Policy Act of 1 62." S n­
ator J avits in introducing the bill pointed out th t it 
an alternative to the President's program (H.R. 9900). 
The approach of the bill is that: (1) the n .;; tr cfePOl­
icy m us t b e confined to the item-bY-ltem or commodity 
concept of world trade; (2) Congress mu t particlp t 
in the b r oad direction of foreign trade policy and mu t 
b e able to make its will effective; (3) would proVld for 
congressional policy directions in the utillZahon of 
Presidential negotiating authority and for congr sion 
veto power over the most important phases of th x­
ercise of Presidential authority; (a) trade agr em nt , 
(b) national security proclamations, (c) escap cl u 
actions , and (d) adjustment assistance adminlstr tion. 
The Senator stated that the reason for introducm thiS 
alternative legislation is that the United States mu t 
take the leadership in forging a unified free world tr d­
ing policy toward the Soviet bloc. 

Forei~ Economic Policy for the 1960's: Report of 
the Joint conomic Committee tothe Congress of th 
United States with Minority and Other Views, 57 pp., 
printed, 1962. (For sale by the Superintendent of Doc­
uments, U. S. Government Printing Office, W shin n 
25, D. C. , 20 cents a copy.) Contains 0 dl cusslon of 
the United States trade policy, trade relations ith 
thir d countries, East-West trade, objections of for 19o 
policy in the 1960's, the need for a new kind of b r in­
ing authority, safeguards and trade policy, and our co­
nomic policies. Also contains statement from s ver 
Senators. 

VESSEL SUPPLIES EXEMPT FROM DUTIES' S. 
2674 {Curtis}, introduced in senate Jan. IS, 1962, 
OIIIto amend section 309 (a) (1) (B) of th T rUf Act 
of 1930, as amended, to the Corrunlttee on Finane . 
P roposes to exempt, from duties and 111t mal r v nu 
taxes, supplies (not including equipment) for v 1 
of the United States engaged in coastwls trad. Thl 
exemption applies to vessels engaged in fish rl 




